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I INTRODUCTION

Prior to the Class Period, Deutsche Bank created, structured and funded fraudulent Structured
Tax Deals (“STDs”) to falsify Enron’s financial results. As a result, Deutsche Bank knew Enron’s
financial results during the Class Period were false. Nonetheless, during the Class Period, Deutsche
Bank issued false analyst reports and sold Enron-securities via offering documents Deutsche Bank
knew or recklessly disregarded to be false. Plaintiffs’ claims as to Deutsche Bank’s deceptive acts
during the Class Period are not time-barred.

While it is true that liability for certain of Deutsche Bank’s fraudulent acts is foreclosed by
the arbitrary influence of a mandated statute of repose, this does not excuse the defendant for its
subsequent acts of deceit. The Supreme Court’s decision in Lampf, Pleva, Lipkind, Prupis &
Petigrow v. Gilbertson, 501 U.S. 350,364 (1991), may bind this Court’s discretion as to meting out
proper justice to Deutsche Bank for its role in purposefully falsifying Enron’s financial results via
the STDs — but the Supreme Court did not expressly or impliedly suggest the further draconian
measure that Deutsche Bank’s knowledge of its own fraudulent conduct must also be swept away by
legislative fiat. Rather, as this Court has previously determined, allegations concerning time-barred
conduct are admissible for the purpose of proving the existence of scienter and/or a pattern of
conduct in furtherance of a fraudulent scheme. Inre Enron Corp. Sec. Litig., 235 F. Supp. 2d 549,
689 (S.D. Tex. 2002). The Court’s dismissal of plaintiffs’ fraud claims as t0 Deutsche Bank
contradicts the law of this case; accordingly, plaintiffs’ motion for reconsideration is proper.

Deutsche Bank raises several arguments to the contrary, each incorrect. Deutsche Bank
asserts that Lead Plaintiff merely raises the same arguments that the Court has already considered
and rejected. Deutsche Bank Entities’ Memorandum of Law in Opposition to Lead Plaintiff’s
Motion for Reconsideration of March 29 Order Dismissing Claims Against Deutsche Bank Entities

(“Opp.”) at 2. Deutsche Bank is mistaken. See infra §1I.A. Deutsche Bank also contends plaintiffs’
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scienter allegations are inadequate because Deutsche Bank did not know “the true financial condition
of Enron.” Opp. at 4. Plaintiffs, however, more than adequately allege a strong inference that
Deutsche Bank knew or recklessly disregarded that Enron’s financial results were materially
falsified. See infra §IL.B.1. The Court should consider all of plaintiffs’ allegations for scienter
purposes even if the underlying conduct itself is time-barred. See infra §I1L.B.2. Moreover,
plaintiffs’ allegations satisfy all applicable Fifth Circuit pleading standards. See infra §11.B.3. In
sum, the Court should reconsider its prior dismissal of plaintiffs’ fraud claims as to Deutsche Bank.

IL ARGUMENT
A. Lead Plaintiff’s Motion Is Proper Under Rule 54(b)

Deutsche Bank erroneously asserts that plaintiffs’ motion is “entirely improper as plaintiffs
only raise the same arguments already considered and rejected by this Court.” Opp. at 2. Plaintiffs
disagree. As Lead Plaintiff pointed out in its moving papers:

Plaintiffs respectfully submit that the Court understandably focused on plaintiffs’

new allegations concerning the STDs alone, without considering whether other

primary deceptive acts Deutsche Bank committed during the Class Period were
performed with scienter demonstrated by significant pre-Class Period conduct.

Lead Plaintiff’s Motion for Reconsideration of Order Dismissing Claims Against the Deutsche Bank
Defendants (“Motion™) (Docket No. 2101) at 1. The Court has not “already considered and
rejected” Lead Plaintiff’s position.

As a result of the Court’s inadvertent failure to address the full scope of Lead Plaintiff’s
claims, the March 29 Order is in error and Lead Plaintiff has properly moved for reconsideration.
Deutsche Bank mistakenly argues that plaintiffs’ motion is improper because “plaintiffs have not
identified any error of law [in the Court’s March 29 Order], nor can they.” Opp. at 2. However,
plaintiffs plainly identify the legal error for which reconsideration is sought. See, e.g., Motion at 2
(demonstrating that the March 29 Order is “inconsistent with the law of this case™). As further
demonstrated below, Deutsche Bank’s attempt to assert otherwise is not persuasive.
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B. Plaintiffs Sufficiently Plead Scienter

1. Plaintiffs Plead Facts Supporting a Strong Inference That
Deutsche Bank Knew and/or Recklessly Disregarded that its
Public Statements During the Class Period Were False and
Misleading

Deutsche Bank incorrectly asserts: “Unlike other bank defendants, there has never been any
particularized pleading that any DB Entity was privy to information concerning the true financial
condition of Enron.” Opp. at 4. Deutsche Bank could not be more wrong. The Court expressly
found that, while time-barred, plaintiffs had in all other respects “adequately and particularly stated a
claim against the Deutsche Bank Entities as secondary actors committing primary violations of
§10(b) and Rule 10b-5, including facts giving rise to a strong inference of scienter on their part.”
March 29, 2004 Merrill/Deutsche Order at 40." The Court goes on to state that Deutsche Bank’s “six
distinct STDs, each described in some detail, violated GAAP by serving solely to falsely report
inflated income for Enron ... [and] fraudulently inflate financial results.” Id. Plaintiffs adequately
allege Deutsche Bank purposefully acted to fraudulently falsify Enron’s financial results.

Moreover, whether Deutsche Bank knew the “true financial condition of Enron” (as Deutsche
Bank frames the issue) is a classic “red-herring.” Plaintiffs need not prove that Deutsche Bank knew
exactly the amount of Enron’s off-balance shc;et debt, or the exact amount that Enron had falsified its
cash flow or earnings. Rather, the issue is whether Deutsche Bank’s employees created, structured,
and executed the STDs to falsify Enron’s financial results in a material manner and therefore knew
or severely recklessly disregarded that Deutsche Bank’s statements about Enron’s financial condition
during the Class Period were false and misleading.

Similarly, Deutsche Bank employees were told by Enron that its actual debts were higher

than what Enron and Deutsche Bank were reporting to the public. Here, as the Court recognized in

Emphasis is added and citations and footnotes are omitted unless otherwise noted.
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the March 29, 2004 Order, Enron’s Bankruptcy Examiner found that by early 2000 Deutsche Bank
knew “‘the extent of Enron’s off-balance sheet obligations could not be discerned from its financial
statements’” and that Deutsche Bank “‘requested and received information’” from Enron about
certain off-balance sheet obligations not otherwise disclosed to investors. March 29, 2004
Merrill/Deutsche Order at 40 n.33. Deutsche Bank argues that it cannot be liable because Enron
“misled” Deutsche Bank as to the full extent of Enron’s off-balance sheet debt and because Deutsche

239

Bank was ““surprised to learn’” that Enron had additional obligations it did not reveal to Deutsche
Bank. Opp. at 5. This is the same argument already offered by every bank defendant in this action,
and rejected. Whether or not a bank defendant knew the full extent of Enron’s true financial
condition is irrelevant. This is especially so if the bank defendant knew or severely recklessly
disregarded that its representations concerning Enron’s publicly reported financial results were false.
Here, the Complaint alleges Deutsche Bank itself acted to falsify Enron’s financial results and
Deutsche Bank knew or severely recklessly disregarded that Enron was not accurately reporting its
off-balance sheet debt levels. Accordingly, Deutsche Bank allegedly knew its statements concerning
Enron’s financial condition were false and misleading regardless of whether Deutsche Bank knew
the full extent of Enron’s financial fabrications.
2. Deutsche Bank Cannot Reconcile the Court’s December 20,

2002 Order With the Court’s March 29, 2004 Order
Concerning Plaintiffs’ Scienter Allegations

In its moving papers, Lead Plaintiff demonstrated that the dismissal of fraud claims as to
Deutsche Bank’s false statements during the Class Period was inconsistent with the Court’s Order
dated December 20, 2002. Motion at 2-3. The Court previously acknowledged that even where
liability is foreclosed by the passage of time, allegations pre-dating the period of repose may be
considered in proving a defendant’s Class-Period knowledge or in alleging a pattern and practice

amounting to a scheme. Enron, 235 F. Supp. 2d at 689.
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Deutsche Bank’s attempt to recast this conclusion as dicfa is unavailing. Opp. at 3.
Deutsche Bank’s argument relies upon an improper reading of the December 20, 2002 Order that
conflates the analysis of scienter with that of scheme liability. Opp. at 3-4 (“The term ‘scheme’ is
thus similar to scienter in that both reference the defendant’s intent, rather than the defendant’s
actions.”) (emphasis in original). Scienter and scheme are not “similar” and the Court did not
merely look to the defendants’ intent to determine whether they committed primary acts in
furtherance of a fraudulent scheme. Citing the Second Circuit scheme case SEC v. U.S. Envtl., Inc.,
155 F.3d 107 (2d Cir. 1998), the Court made its position on this matter clear by stating that “scienter
was a separate issue and not relevant to the Supreme Court’s holding in Central Bank that aiders
and abettors cannot be primary violators under §10(b), the Second Circuit focused on the
complaint’s allegations about the nature of the employee’s own acts, not his state of mind when he
performed them.” Enron, 235 F. Supp. 2d at 592. Because the December 20, 2002 Order expressly
recognizes that the analysis of scienter is a “separate issue” from the analysis of what constitutes
primary acts in furtherance of a fraudulent scheme, Deutsche Bank’s attempt to reconcile the
December 20, 2002 and March 29, 2004 Orders is without any basis.

3. Plaintiffs’ Scienter Allegations and the Court’s December 20,
2002 Order Comport With Applicable Pleading Requirements

Deutsche Bank asserts the Fifth Circuit’s recent opinion in Southland Sec. Corp. v. Inspire
Ins. Solutions, 365 F.3d 353 (5th Cir. 2004), as support for its contention that plaintiffs fail to
properly allege scienter as to Deutsche Bank. Opp. at 6. Notably, Southland is not directly on point
here because it does not concern an investment bank defendant, nor does it concern the issuance of
false offering documents for the sale of securities to the public or the issuance of false analyst
reports. Rather, in Southland, the Fifth Circuit merely determined that to properly plead fraudulent
intent as to a corporation that plaintiffs must allege that some employee of the company acted to

deceive. 365 F.3d at 366. In other words, plaintiffs cannot allege scienter by claiming that the
-5-



aggregate of various employees’ knowledge was sufficient to demonstrate that a corporate defendant
“knew” it had made a statement that was false. Id.

Regardless of whether Southland is applicable to the facts in this case, plaintiffs’ allegations
do comply with the standard set forth by the Fifth Circuit because plaintiffs have pled a strong
inference of scienter as to a number of Deutsche Bank bankers. As demonstrated above, the
Deutsche Bank bankers who worked on the fraudulent STDs knew Enron’s financial statements to
be false, as did other Deutsche Bank employees who worked on the Enron account. These Deutsche
Bank employees had a responsibility to ensure that Deutsche Bank did not issue statements contrary
to the material, non-public information known to them. Accordingly, plaintiffs’ allegations are
sufficient to plead scienter as to Deutsche Bank.

a. Plaintiffs Do Not Rely on the Collective Scienter
Doctrine Rejected by the Fifth Circuit

Deutsche Bank incorrectly argues: “Plaintiffs’ one-entity approach to pleading relies on the
collective knowledge doctrine explicitly rejected by the Fifth Circuit and is thus inadequate.” Opp.
at 6 (citing Southland). Plaintiffs need not, and do not, rely upon the theory of “collective scienter.”
Deutsche Bank misconstrues the theory of collective scienter. Collective scienter measures the mens
" rea of a corporation by “the collective knowledge of all the corporation’s officers and employees
acquired in the course of their employment.” Southland, 365 F.3d at 366. Collective scienter is
applied where no individual employee allcted with the requisite intent to commit fraud. Id. Here, as

the Court has recognized, numerous Deutsche Bank bankers who worked on the STDs must have

known that they were falsifying Enron’s financial results. The Enron’s Bankruptcy Examiner’s



findings fully support plaintiffs’ allegations. Accordingly, plaintiffs need not rely upon the theory of

“collective scienter” to prove Deutsche Bank’s scienter.

b. The Scienter of Deutsche Bank Bankers Is Imputed to
the Company Under Fifth Circuit Authority

Citing Southland, Deutsche Bank suggests that the proper scienter analysis is limited to only
the “‘individual corporate official or officials who make or issue the statement.”” Opp. at 6.
Deutsche Bank unnecessarily limits the Fifth Circuit’s holding. Southland recognizes that scienter is
properly pled so long as 1) some individual employee of a company knew or recklessly disregarded
that the company’s statements were untrue; and 2) the company employee is in some way connected
with the false statement that caused plaintiff’s injury:
For purposes of determining whether a statement made by the corporation
was made by it with the requisite Rule 10(b) scienter we believe it appropriate to
look to the state of mind of the individual corporate official or officials who make or
issue the statement (or order or approve it or its making or issuance, or who furnish
information or language for inclusion therein, or the like) rather than generally to

the collective knowledge of all the corporation’s officers and employees acquired in
the course of their employment.

365 F.3d at 366. Here, plaintiffs plead that Deutsche Bank’s bankers knew that Deutsche Bank’s

statements concerning Enron’s financial statements were false. Moreover, each of these bankers was

2 Plaintiffs have previously asserted that Deutsche Bank’s scienter could be, but need not be,

assessed under the collective knowledge doctrine recognized by other circuits. See Memorandum of
Points and Authorities in Opposition to Motion to Dismiss by Deutsche Bank AG (Docket No. 8438)
at 102-03. As set forth by the Seventh Circuit, “the Supreme Court has noted that corporations face
direct liability under section 10(b) of the 1934 Act and Rule 10b-5.... Indeed, there are conceivable
situations where the individual actors would not be liable but their corporate employer would be, for
example where a case depends on the collective scienter of its employees or where defenses are
available to individuals but not the corporation.” Caterpillar v. Great Am. Ins. Co., 62 F.3d 955,962
(7th Cir. 1995). Plaintiffs, however, never relied upon the collective knowledge doctrine but merely
raised this assertion as one of many alternative means by which the Court could find Deutsche Bank
liable. It is axiomatic that plaintiffs may plead in the alternative. See Guy James Constr. Co. v.
Trinity Indus., Inc., 644 F.2d 525, 530 (5th Cir. 1981) (“A party may plead alternative and
inconsistent facts or remedies against several parties without being barred.”).
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obligated to stop Deutsche Bank from issuing the false statements at issue here — but did not.
Accordingly, plaintiffs have adequately alleged scienter as to Deutsche Bank.?

(1)  Deutsche Bank’s Scienter Argument Is Incorrect
as to Deutsche Bank’s False Analyst Statements

In attempting to narrow the Court’s scienter analysis to only the Deutsche Bank employee(s)
who made or issued Deutsche Bank’s analyst reports, Deutsche Bank disregards the inner-workings
of its corporate structure that differentiate it (and other full-service investment banks) from other
corporate entities. For instance, the SEC has determined that such full-service investment banks
maintain, as they are required to, specific procedures designed to ensure that research reports
comport with all material information know to the bank as a whole (not just information known to a
specific analyst authoring the research report):

The Division found that the issue of the publication of research reports while the

investment banking department is in possession of material, nonpublic information

resulted in a variety of procedural responses. All firms noted that the compliance
department routinely reviews research reports prior to publication for a variety of
reasons not directly connected to Chinese Wall Procedures. The majority of firms
reported that research reports routinely are pulled, or at least delayed, when the
compliance or investment banking department, by virtue of its knowledge of
confidential information, determines that the research recommendation is damaging

or incorrect.

Ex. 1 at 80,623. These procedures are intended to ensure that any Deutsche Bank banker with

material, non-public information about a client stops the issuance of a false and misleading analyst

report. Concerning Enron, Deutsche Bank did not do so.

3 It is inconsequential that plaintiffs have not named any of the specific Deutsche Bank

bankers as defendants in this action. Plaintiffs plead a claim as to Deutsche Bank if any Deutsche
Bank “director, officer or employee” acted with scienter, regardless of whether that person is a
named defendant. Southland, 365 F.3d at 368, see also In re Blockbuster Inc. Sec. Litig., No. 3:03-
CV-0398-M, 2004 U.S. Dist. LEXIS 7173, at *56 n.5 (N.D. Tex. Apr. 26, 2004) (“In order to plead
an inference of scienter with respect to Blockbuster, Plaintiffs could attempt to impute to
Blockbuster the scienter of officers, directors, or employees of Blockbuster who are not named as
Individual Defendants in this action.”).



Moreover, Deutsche Bank’s analysis contradicts its own research reports. Whereas during
the Class Period Deutsche Bank told investors that Deutsche Bank as a whole believed the reports to
be accurate, Deutsche Bank now instructs this Court to engage in a very narrow scienter analysis that
disregards the knowledge of certain Deutsche Bank employees. For instance, during the Class
Period, certain Deutsche Bank analyst reports contained the following disclosure:

This publication has been prepared by and reflects the current view of

Deutsche Bank Securities Inc., and reflects the view of its ultimate holding

company Deutsche Bank AG. This publication is provided to you for information

purposes and is not intended as an offer or solicitation for the purchase or sale of any
financial instrument. The information contained herein has been obtained from
sources believed to be reliable but is not necessarily complete and its accuracy

cannot be guaranteed.... Deutsche Bank Securities Inc. has accepted responsibility

Jor the distribution of this report in the United States under applicable
requirements.... This publication is prepared by Deutsche Bank Securities Inc. ....

Ex.2 at ANARPT002098. Other Deutsche Bank reports contained slightly different disclosures, but
still intimated that Deutsche Bank as a whole believed the report to be accurate. Because numerous
Deutsche Bank bankers knew Enron’s financial statements to be false, the statements made in
Deutsche Bank’s analyst reports did not “reflect[] the view of its ultimate holding company
Deutsche Bank AG.” This is sufficient to plead scienter as to Deutsche Bank.

Indeed, this Court has repeatedly recognized that fraudulent statements issued in analyst
reports by an investment bank are statements by the bank, and it is the scienter of the bank and each
of its individual employees that is relevant. Addressing claims of common law fraud against
Citigroup, the Court recently held that “allegations of ... direct, extensive involvement in significant
fraudulent transactions are sufficient to give rise to a reasonable inference that Citigfoup/ Salmon
Smith Barney was aware that the statements in the prospectuses and registration statements and its
own public recommendations of Enron’s securities through October of 2001 were false and
misleading.” In re Enron Corp. Sec. Litig., No. H-01-3624, 2003 U.S. Dist. LEXIS 25038, at *39-

*40 (S.D. Tex. Dec. 10, 2003). Similarly, the Court determined with respect to Lead Plaintiff’s
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claims: “The alleged absence of effective Chinese walls, which the Court has found adequate in
light of the totality of the circumstances, makes knowledge gained in the lending and commercial
areas of the banks imputable to their analysts.” Enron, 235 F. Supp. 2d at 689.

Deutsche Bank’s attempt to isolate the Court’s scienter analysis to only the individuals who
made or issued its analyst reports is tantamount to a “Chinese Wall” defense. However, courts have
repeatedly rejected this defense. “Although the use of Chinese :Walls has been widespread for over
two decades, there remains no definitive judicial statement that these procedures constitute a legal
defense to various charges of corporate liability.” Pitt & Groskaufmanis, Minimizing Corporate
Civil & Criminal Liability: A Second Look at Corporate Codes of Conduct, 78 Geo. L.J. 1559, 1617-
18 (1990) (citing Doty & Powers, Chinese Walls: The Transformation of a Good Bus. Practice, 26
Am. Crim. L. Rev. 155, 157 (1988) (“We know of no case ... in which a federal court accepted a
[Clhinese wall defense on behalf of an integrated securities firm.”)). Even if the Court were to
entertain a Chinese Wall defense in this action, doing so would be inappropriate on a motion for
dismissal pursuant to Fed. R. Civ. P. 12(b)(6). Cooper v. Pickett, 137 F.3d 616, 628-29 (9th Cir.
1998) (denying Chinese Wall defense and upholding complaint égainst investment bank defendants
who issued false and misleading analyst reports as part of fraudulent scheme). Such a defense is
inherently fact-specific and not appropriate at this stage of the proceedings.* Accordingly, Deutsche

Bank’s argument is improper here.

[T]o have its corporate code reach the status of a legal defense, the
company must demonstrate not only that the code was properly crafted, but
that it was enforced. The company’s records should reflect the effective
corrective steps taken any time it discovered a violation of policy. At
present, judicial and governmental skepticism abounds about the quality of
corporate codes and, perhaps more importantly, the quality of their
enforcement. The compliance program must provide an ample paper trail to
offset that skepticism.
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(2) Deutsche Bank’s Scienter Argument Is Incorrect
as to the False Offering Documents it Issued

~ “An underwriter of a public offering risks exposure to ... liability under §10(b) for any
material misstatements or omissions in the registration statement made with scienter, and thus has a
duty to investigate an issuer and the securities that the underwriter offers to investors.” Enron, 235
F. Supp. 2d at 612. Here, Deutsche Bank knowingly and/or severely recklessly sold securities to
investors via false and misleading offering documents, which is actionable under §10(b). See, e.g.,
9641. Deutsche Bank contradicts well-established industry practice and law concerning the
importance of an underwriter’s due diligence obligations by suggesting that the Court limit its
scienter analysis to only the few persons who actually made or issued the offering documents alleged
to be false and misleading. See, e.g., Chris-Craft Indus. v. Piper Aircraft Corp.,480 F.2d 341,370-
71 (2d Cir. 1973) (describing importance of underwriter’s due diligence obligations).

In application, an investment bank has strict procedures for ensuring that all information in
its possession — or known to its affiliates — is maintained by the investment bank in a central
repository and provided to persons performing due diligence on an offering. This is for good reason,
an underwriter is obligated to perform a reasonable investigation to ensure that offering documents
are accurate. An investigation is patently inadequate if it does not discover facts known to
employees of the underwriter and/or its affiliates demonstrating that the offering documents are
false. For instance, Citigroup’s internal Legal and Compliance Departments succinctly stated in a
November 1999 memorandum Citigroup’s policy concerning underwriting due diligence and the

attribution of knowledge to Citigroup’s underwriting business units:

Pitt and Groskaufmanis, 78 Geo. L.J. at 1645. And, “thecorporate defendant should bear the burden
of proving the existence of an effective compliance program.” Id. at 1648.
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When SSB [Citigroup subsidiary Salomon Smith Barney] is the underwriter
of debt or equity securities for a customer, SSB performs due diligence regarding the
customer to assure that all material information regarding the issuer is available to
potential investors and to establish a defense to potential liability for material
misstatements and omissions. If SSB failed to access confidential information in the
possession of an affiliate that impeached the customer’s disclosures, it could be a
fatal flaw to SSB’s due diligence defense. Relevant information in the possession
of all areas of Citigroup is attributable to SSB as underwriter. In this situation, it
will be necessary for the SSB team working on the underwriting to have access to all
relevant confidential customer information within SSB, Citibank or other business
affiliates. If a business unit with relevant information is subject to a confidentiality
agreement, which would not permit the sharing of information, the customer must
consent to the sharing of the information in order for SSB to proceed with the
underwriting. Neither a confidentiality agreement nor any internal “wall” will
protect SSB from having such relevant information attributed to it.

Ex. 3. Citigroup’s policies concerning due diligence are reflective of the industry as a whole and
demonstrate the industry’s clear understanding that material, non-public information known to any
employee of an underwriter (or its affiliate) is imputed to the underwriter. Here, as demonstrated
above, numerous Deutsche Bank employees worked on the STDs to falsify Enron’s financial results
and/or otherwise knew Enron’s financial statements were false. See supra §II.B.1. These
employees’ scienter is attributed to Deutsche Bank. Accordingly, the false statements made by
Deutsche Bank as an underwriter of Enron securities are actionable under §10(b) of the Securities
Exchange Act.

C. Plaintiffs Plead Subject Matter Jurisdiction

“Dismissal [for lack of subject matter jurisdiction] is proper only when ‘it appears certain
that the plaintiffs cannot prove any set of facts in support of their claim which would entitle them to
relief.”” Robinson v. TCI/US West Communs. Inc., 117 F.3d 900, 904 (5th Cir. 1997) (quoting

Saraw Partnership v. United States, 67 F.3d 567, 569 (5th Cir. 1995)). Deutsche Bank argues that

> Plaintiffs have been unable to locate Deutsche Bank’s due diligence policies within Deutsche

Bank’s document production in this matter, and are uncertain as to whether Deutsche Bank has
produced such documents. Regardless, Citigroup’s due diligence policies sufficiently indicate
industry norms.
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the securities laws’ silence as to extraterritorial reach robs this Court of subject matter jurisdiction as
to Enron securities sold overseas. Opp. at 8. Deutsche Bank is incorrect. “Congress [did not]
intend[] to allow the United States to be used as a base for manufacturing fraudulent security devices
for export, even when these are peddled only to foreigners.” IIT v. Vencap, Ltd., 519 F.2d 1001,
1017 (2d Cir. 1975). Viewing plaintiffs’ allegations in the light most favorable to Lead Plaintiff,
subject matter jurisdiction is satisfied.

In upholding plaintiffs’ §10(b) claims against Citigroup, CSFB and CIBC as to the Foreign
Debt Securities, this Court implicitly found plaintiffs adequately pleaded subject matter jurisdiction
as to all aspects of the fraudulent course of conduct associated with the Enron Ponzi scheme alleged
in this action, including defendants’ Regulation S offerings. Indeed, plaintiffs plead the Regulation
S offering documents incorporated by reference Enron’s financial statements made false by
defendants’ course of conduct in the United States. It is this fraudulent course of conduct within the
United States involving the Foreign Debt Securities (that invokes subject matter jurisdiction and
defeats Deutsche Bank’s claim for dismissal.

While it is true, as argued by Deutsche Bank, that the securities laws are silent as to the
extraterritorial extent of the American securities laws and the extent to which American courts have
subject matter jurisdiction to hear suits involving foreign transactions, this void has been filled
through case law. Robinson, 117 F.3d at 905. Here, the applicable test for subject matter
jurisdiction over the Foreign Debt Securities,(including the Regulation S offerings, is the conduct
test, i.e., “whether the fraudulent conduct that forms the alleged violation occurred in the United
States.” Id. See also Sloane Overseas Fund, Ltd. v. Sapiens Int’l Corp., N.V., 941 F. Supp. 1369,
1374 (S.D.N.Y. 1996) (applying conduct and effects test to the 1933 and 1934 Acts). Plaintiffs have
pleaded that the fraudulent conduct, the Enron Ponzi scheme, harmed plaintiffs who invested in the

Foreign Debt Securities:
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As an integral part of the fraudulent scheme complained of, Enron and certain other

participants in the scheme [including Deutsche] sold billions of dollars of publicly

traded securities which were issued by entities related to Enron and dependent on

Enron’s credit, financial condition and ability to pay in a series of offerings in

Europe during 00 and 01.

9641.1. See also §641.3-6, 641.17-24. 641.37-44. Whether the “[s]ales of the Foreign Debt
Securities under Regulation S were conducted entirely outside the United States to non-U.S.
inves‘tors” is irrelevant. See Opp. at 8. It is the fraud occurring within the United States and the
harm caused to non-U.S. investors that is the essence of the conduct test. Here, jurisdiction is
established because plaintiff purchasers of the Foreign Debt Securities were harmed by Deutsche
Bank’s and the other defendants’ conduct occurring in the United States.

Moreover, Deutsche Bank is simply wrong to assert that plaintiffs attempt to apply U.S.
securities laws to transactions “conducted entirely outside the United States to non-U.S. investors.”
Id. The Court need look no further than the Offering Memoranda used to sell the securities in
question to see that an adequate nexus to the United States exists for the purpose of establishing
jurisdiction in the United States under the federal securities laws. For example, the offering
memorandum for the 7.797% and 6.357% Senior Notes due 2003 issued 9/28/00 by Osprey Trust
Osprey I, Inc. (641.21), indicates that the notes are “gox;emed by, and construed in accordance
with, the laws of the state of New York.” Ex. 4-at 11. The issuer of the notes, Osprey Trust, is a
Delaware corporation with its principal offices in Wilmington, Delaware. Id. at 1, 99. The
underwriters in the offering (a.k.a. as initial purchasers) all list primary addresses in the United
States, New York City and Stamford, Connecticut. Id. at 99. All of the legal advisors for the
offering represented that their offices are located in the United States, including Vinson & Elkins
whose location is listed as Houston, Texas. Id. And, the offering memorandum specifically refers

purchasers to Enron’s SEC filings and other documents, which are incorporated by reference, and

which are made available to investors in the notes at various locations throughout the United States.
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Id. at vii and 92. Thus, a simply review of the offering memoranda demonstrates the Court has
subject matter jurisdiction with respect to the securities issued overseas. The case law is in accord.
Deutsche Bank cites no authority to the contrary. Plaintiffs adequately plead subject matter

jurisdiction.’

6 In response to Deutsche Bank’s request for clarification, plaintiffs note that Deutsche Bank

vacillates between asserting that all of plaintiffs’ claims as to offerings prior to January 14,2000 are
time-barred and the more specific assertion that plaintiffs’ 1933 Act claims are time-barred. Opp. at
9. Plaintiffs’ 1934 Act claims against Deutsche Bank AG, which entity was named in plaintiffs’
Consolidated Complaint filed on April 8, 2002, are not properly subject to Deutsche Bank’s
argument. Plaintiffs’ claims as to Deutsche Bank AG arising from the same fraudulent Ponzi
scheme alleged in the Consolidated Complaint, including Deutsche Bank AG’s sale of securities to
the public, relate back to that filing and are not time-barred unless they pre-date April 8, 1999. See,
e.g., March 29, 2004 Mertill/Deutsche Order at 64 (Rule 15(c) analysis finding STD “claims are also
part of that same conduct set forth in the first consolidated pleading, if viewed in the context ofthe
alleged Ponzi scheme™ and therefore relate back to initial filing).
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III. CONCLUSION

For the foregoing reasons, and as set forth in plaintiffs’ moving papers, plaintiffs respectfully

request the Court reinstate plaintiffs’ §10(b) and §20(a) claims against Deutsche Bank for its actions

committed during the Class Period.

DATED: June 11, 2004

Respectfully submitted,
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tration requirement of Section 12(a) of the Act,
solely for the-pu of inclusion in a standard-
ized market basket, provided that all of the
following terms and conditions are met:

(1) the standardized macket basket has been
duly approved hy the Commission for listing on
a national securities exchange pursuant to the
requirements of Section 19(b) of the Act; and

(2) the stock is a National MarkeL System
security as defined in Rule 114a2-1 ‘under the
Act {17 CFR 240.11AaZ-1] and is either (i)
listed and registered for trading on a national
securities exchange by the issuer or (i) quoted
on the National Association of Securities Dealérs
Automated Quotation System;

(b) When used in this rule, the term “'stan.

" dardized tnarket basket’ means a group of at
least 100 stocks purchased or sold in a single
execution and at a single trading location with
physical delivery and transfer of ownership of

New SEC Rulings
Broker Policies on faside Information

80,617

cach component stock resulting from such execu-
tion.

By the Commission,

REGULATORY FLEXIBILITY ACT
CERTIFICATION

i, Richard C. Breeden, Chairman of the Secur-
ities and Exchange Commission, hereby certify
pursuant to 5 [J.5.C. 605(b) that proposed Rule
12a-7 set forth’ in Securities Exchange Act
Release No. 27834, il promulgated, will not
have a’significant econsmic impact on & sub-
stantial number of small entities. The reasons
for this certification are that (1) the proposed
rule would exempt from the registration provi-
sions of Section 12(a) of the Act only those
securities that are traded as part of 'a stanidard-
ized market basket and (2) the trading of stocks
on an exchange as part of 2 standardized market
basket would-not have a significant impact on
the markets for the individual securities com-
prising the basket. :

[984,520] Broker-Dealer Policies and Pracedures Dasigned to Segimént the Flow and Preveat
the Misuse of Material Non-Public infermation.

Report b'y' the Division of Market Regulation. March, 1990. Report in full text,

Exchange Act—Broker-Dealers—Inside Infonmation.—Regarding broker-dealer proce-
dures to prevent the misuse of inside information, the Division nated that necessary improvements
to the status of broker-dealer “Chinese Walls” would best be effectuated by self-regulatory examina-
tion programs, supplemented by SEC oversight, rather than by SEC sulemaking.

See§f 25,221, “Exchange Act—Broker-Dealer Regulation” division, Volume 3.

EXECUTIVE SUMMARY

In November 1988, Congress enacted the
Insider:''rading and Securities Fraud Enforce-
ment Act of 1988 (“ITSFEA"), designed pri-
tarily to preveat, deter, and prosecute insider
trading. Section 15(f) of the Securities Exchange
Act of 1934, created pursyant to the promuiga-
tion of ITSFEA, requices broker-dealers te main.
tain procedures designed. to prevent the misuse
of material, nonpublic information. This section
also grants the -Securities and Exchange Com.
missien (“Commission'") broad rulemaking
authority concerning these so-called Chinese
Wall procedures. Pursuant {o this grant of
rulemaking suthority, the Commission’s Divi-
sion of Market Regulation (*Division”) undet-
took a comprehensive review of broker-dealer
policies and procedures. .

In its review, the Divisioh noted improve.
ments to-procedures cmplayed by major New
York broker-dealers, as campared to a more nat-
row scope Chinese Wall review conducted’ in
1987. Despite these improvements, however, the
Division noted certain- deficiencies, and identi-
fied certain practices that are necessary ele-
ments of an adequate Chinese Wall. These
minimum, elements include review of employee

Federal Securigies Law Reports

and propriciary trading, memorialization and
documentation of firm procedires, substantive
supervision' of interdepartmental communica-
tion by the firm’s compliance department, and
procedures concerning proprietary trading when
the firm is in possession of material, nonpublic
information. S

The Division determined that nécessary
improvements to the status of broker-dealér Chi-
nese Walls would bést be effectuated not by
Commission rulemaking, but by self-regulatory
examination programs, supplemented by Com-
mission oversight. The Division will continte to
examine these programs closely, and will revisit
the issue of Commission rulemaking should i
determine that tiecessary improvements are not
being made thyough the quersight program, ot
that. there exist deficiencies that are impossible
to remedy through the actions of the seli-regula-
tory organizations, o

. 1.Introduction and Background

In November 1988, Congress enaclted the
Insider Trading and Securities Fraud Enforce-
ment Act of 1988 (“TTSFEA™), Hesigned pri-
marily to prevent, deter, and prosecute insider
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teading. ' Among other provisiens, sTSFEA cre.
ates a specific requirement for broker-dealers to
maiatain procedures designed to prevent the
misuse of material, nonpublic information. ?
Further, ITSFEA grants the Securities and
Exchange Commission (''Commission’) the
authority to promulgate rules or regulations to
require specific palicies or procedures designed
to prevent the misuse of such information. ¥ In
the legislative history accompanying ITSFEA,
the House Committee on Energy and Commerce
noted that although the Commission has indi-
cated that flexibility is necessary 1o permit
diverse institutions to tailor their policies to fit
theic particulzr business conditions, the Com-
mission should retain broad rulemaking author.
ity should it become dissatisfied with either the
overall quality of broker-dealer policies and pro-
cedures, or any specific aspect of the programs
in place. ¢ In response to the legistation and the
concomitant gran! of rulemaking autherity, the
Division of Market Regulation (“Division")
undertook a comprehensive review of broker.
dealer policies and procedures. > The Division
also has ceviewed the status of self-regulatory
organization (“SRQ'') oversight of member firm
acivity concerning Chinese Walls, and the
potential utility of Commission yulemaking in
response to the Division's findings. The Gindings
and conclusions of the Division, along with rec-
ommendations concerning brokec-dealer proce-
dures and SRO responsibilities, are contained in
this report.

The existence of hroker-dezler Chinese Walls,
both as & prophylactic against illegal activity
and a legal defense for broker-dealers against
liability in an insider trading context, predates
the recent legistation. ¢ The existing regulatory
requirements for adequate Chinese Wall proce-
dures also is reinforced by newly created Sec-
tions 21A{a)}(1) and (3) of the Act. These
provisions of ITSFEA provide that the control-
ling person of a person that has violated the Act
by purchasing or selling securities when in pos-
session of material, nonpublic information or by
communicating such information in connection

with a purchase or sale, is liable for up to the
greater of $1,000,000 or three times thé profit
gained ar loss avoided. Section 21A(b), however,
provides that no contrailing person shall be held
liable under syhsection {a) unless the Commis-
sion_establishes either that the controlling per.
son knew or recklessly disregarded the fact that
the controlled person was likely to take ‘the act
or acts constituting the viclation and failed to
take appropriate steps Lo prevent such acts, or
that the controlling person failed to establish,
maiatain, or enforce its procedures required
undes Section 15(f), and that failure contributed
substantially to the act ar acts constituting the
violation.

Broker-dealer Chinese Walls have evolved to
include policies and physical apparatus desigred
to prevent the improper or unintended dissemi-
nation of market sensitive information from one
division of a multi-service firm to another (ic.
from the mergers and acquisitions area to pro-
prietary or retail trading), and trading proce-
dures and reviews designed to prevent and
detect illegal trading. ? Within this very general
framework utilized by the majority of multi-
service broker-dealers, ne two systems ace alike,
ranging. from very tight centralized control of
information and review to little or no review or
follow-up,

The Commission previously has examined the
regulatory impact of broker-dealer Chinese
Walls; In 1980, the Commission promulgsted
Rule 14¢-3, an antifraud provision which prohib-
its the tradiag of securities which may be the
subject of a tender offer while in possession of
material nonpublic information. 2 Paragraph (b)
of Rule 14¢-3 provides a safe harbor for transac-
tions by multi.service financial institutions
under cerlain circumstances that otherwise
would be prostribed under Rule 14e-3(a), pro-
vided, among other factors, that the firm has
established policies and procedures, reasonable
under the circumstances, to ensure that the indi-
viduals making the investment decisions for the
firm were not trading on the basis of material
nonpublic information obtained from anather

t pub, L. No. 100-704.

215 (1.S.C. §78cf). Section 15¢(f) of the Sccurities
Exchange Act of 1934 (YAct") reads, in pertinent part,
“Every registered broker or dealer shalf escablish, maintain,
and enforce written policies and procedures reasonably
designed, taking Into consideration the nature of such bro-
ker's or dealec’s business, to prevent the misuse in violation
of this titls, or the rules and regulations thereunder, of

{al, public information by such braker or dealer or
any persoa associated with such broker of dealer.” The Act
also creates an identical obligation for investment advisars.
See 15 U.5.C. § B0b-204A,

315U5.C. § 7846).

¢ See H.R, Rep. No. 910, 100th Cong., 2d Sess. 22 {1968).
The legislative history noted that the “ressonably designed
to prevent” language in paragraph () is similar to the

¢ RA K90

vufemaking provisions contained in Sections 14(e) and
15(cX?2) uf the Act, mnd is intended 19 cnsure that Commis-
sion rulemaking authority extends beyond the specific
requirements of Section 15{f). Id. at n.20.

"3 Palicies and procedures employed by brokerdeukess 1o
segment the flow of sensitive inf ion often are veferred
to collectively ss “Chinzse Walls."” '

§ Soe generally Peser, Chinese Walls in the U.S, snd the
UK., Securities and Commodities Regulation 210-12
(December 7, 1968) (discussion of development of Chinese
Walls in the securities laws),

7 See text accompanying notes (5 to 34 infre (reviewing
Chinese Walf procedures for 23 integrated broker.dealers).

® See Secutities Exchange Act Release No. 17120 (Sep-
temmber 4, 1980M5 FR 60410 ("Adopting Release™).

nioon l‘nmrm.nv\- lasrine Hanes Tne
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area of the firm, ? The Adopting Release dis-
cussed in some detail what elements are proba-
tive in determining *‘reasonableness uader .the
ciccumstances.” The Adopting Release noted the
need for flexibility, given the diversity of broker-
dealer firms, and commented that the proce-
dures may include, but not be limited to, restric.
tions on retail and propristary .purchases and
sales of securities, and restrictions on the flow of
infarmation. 1 The Comunission also discussed
briefly the use and -monitoring of resiricted
lists l" and watch lists 12 to detect illegaj trad-
ing. V. -

- The Division recently re-examined the effi-
cacyof Chinese Walls to deter insider trading, '
In 1987, the Division visited six major inte-
grated ‘New Vork broker-deslers to examine
their Chinese Wall procedures and interview
trading and compliance personnel as part of a
comprehensive review of efforts by brokereal-
ers and SROs to detect and deter insider Lrad-
ing. The staff cancluded that each of the firms
used a’combination of precedures designed to
restrict the {low of information, complemented
by restricted and watch {ist’ surveillance. The
staff noted, however, that the terms used lacked
consistent definition, and the procedurés used
also varied. Further, the staff found that record-
keeping in connection with Chinese Wall proce-
dures was inconsistent at best. The Divisian
concluded that it had concerns sbout the sffec-
tiveness of Chinese Will procedures at esch of
the firms it visited, and" determined that the
development of minimum standards would aid
in the industry.wide improvement of broker-
dealer Chinese Wall procedures. To that end,
the Division recommended chat firms memaorial-
ize in greater detail their procedures, and like-

wise  improve the  documentation,
communication and recordkeeping associated
with their Chinese Wall activities. Further, the
Division rajsed concerns that .the continuation
of proprietary: trading while a firm possessed
material, nonpublic information remained a sen.
sitive and critical issue. The Division also raised
concerns that mintmum standards for surveil-
:apc:a such as watch Jists, were not being main-
ained. . .

IL. Current Broker-Dealer Chinese Wall Pro-
cedures .

A. Description of Firms

In response to the legislative grant of
rulemaking authority, the Division initiated a
eomf)rehensive review of broker.dealer Chinese
Wall procedures. The Division réquested written
procedures and lists of recentfy completed merg-
ers and . acquisitions from 54 firms that are
diverse as to size, business tyge, and geographic
location. The Division chese 23 firms from that
group for moré extensive veview' and on-site
interviews, Of that group, nine were New York
firms, and the reimaining represented the major
regional brokerage houses, I5 Division staffl
reviewed the procedures, surveillance, and docu-
mentation employed 4t the firms, and inter-
viewed key compliance, legal, and investment
banking personnel at each firm.

The staff examined the fanctions of six major
areas within each firm: Investment Banking
(which may includé Corporation Finance or
Mergers and Aoq‘uisitiotis). Resrarch, " Market
Making; ‘Retail Sales, Risk-Arbitrage, and Block
Trading. !¢ Each firm in the sample provides
some ‘leve! of investment banking services for

*17 CF.R. 240.142-3(b).

W See Adopting Relesse, supra note 8, at fn. 46. In
particular, the Commission noted that any proprietary trad-
ing while the firi possessed material, nenpublic information
would make more difficult the burden of proof a5 to the
effectivencas of a firm's policies and procedures,

WA resteicted lisg is a liat of securlties, maintained by a
firm, in which proprietary, employee, and certain solicited
customer transactions see restricted or prohibited.

12 A watch list s a list of securities that, unlike restricted
list securities, generally do not carry trading vestrictions,
but whase *rading is subject to close scrutiny by the firm's
compliance departmeat. The walch list alsg diflers frots the
sestricted list in that its dissemination generally is limited.

Y The Commission has interpreted, and courts have
revitwed, the issue of firm proprictary tradihg when in
posseasion of wateriaf, nonpublic information, Afthough
comtienting that such trading should be restricted, ‘the
Commission never has stated that proprietary trading in
such a context must be prohibited. See eq., SEC v. First
Boiton Corp, Lit, Rel. No. 11092 (May $, 1986) (release
indicated that proprietary trading -can occur when .the
teader bias no knowledge of inside nformation and proce-
dures sre followed that prevent the trader feom baving or
sating on jnside tnformation); tetter from Larry Bergmann,

Federal Sécurities Law Reports -

Assistant Director, Market Regulation, to Senator Edward
Zarinsky, regarding Dwvid C. Myers (July 7, 1986) (noling
in the context of Rule 14¢3 that “arbitrage activity by an
investmieat banking firm is not per se'proscribed even where
the wierger and acquisition department of that same fiem
hasa rolein the tender offer™)..

¥$°The Division alsa has exdmined Chinese Walls in the
context of affiliations between retail trading firms and

ge sp Inapp g ride changes by the New
York Stock Exchange ("NYSE")'and the Amesican Stack
Exchange (“Amex"} to prohibitions on' specialist

afliliations with integrated broker-dealers, the Commission
selied on the maintenance of ‘effective Chinese Wall proce.
dures between the specialist, whose knowledge of the con-
tents of the baok cotsld be useful, ind the trading arcas of
the firm. Sse Securities Exchange Act Release No. 23768
(Noveinber 3, 1986), 5| FR 41183,

- W Given the proprielary nalare of some of the informa-
tion discusted,.the Division has wot identified any of the
fiems by name, -

¥ The Division did not sce, nor did it cenduct a specilic
review of, Chinese Wall procedures pertinent to high yield
debt, ot socalled junk bonds. Given that,: at the small
aumber of fiems chat have an active high yield area, one
group may perform’s variety of tasks normally segmented
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clients, ranging from full merger and acquisition
activity by some New Yark firms to limited
underwriting of small, lightly wraded corpora-
tions by same of the regional firms. Likewise,
each-firin maintains an active research depart-
ment, providing reports for institutional or indi-
vidual customers. With the exception of twe
New York broker-dealers, the remaining firms
all have active retail sales and market making
activities, Eight of the New York firms, and one
regional (irm, described their risk arbitrage
tradinig as active, Only nine of the 23 firms
engaged in proprietary trading of block arders
as a customer {acilitation. Division staff noted
trends in 2 number of firms that linked the
retail sales and research departments, ¥ as well
as the risk arbitrage and block trading desks,

8. Policies and Procedures
L. Training

As noted, broker-dealer Chinese Wall proce.
dures &re designed theareticaily sither to pre-
vent the inappropriate flow of material,
nonpublic information or to aid in the detection
of illegal trading based an such information.
Each of the firms visited:to some extent
attempts (o achieve employee awareness of
prohibitions of the misuse of nonpiiblic informa-
tion through employee training and the publica-
tion of policies concerning the misuse of such
information. The staff found no consistency,
however, eoncerning the level of sophistication
of employee training. The majority of firms has
no formal training procedures, but rely on a
combination of internal memos, erieniation
materials, or certifications, acknowledging. the
receipt of firm policies concerning the confiden-

Broker Policies on Inside Information

tiality of information and pledging compli-
ance. '® Other firms vary the intensity and
frequency of employee training on. the basis of
the sensitivity and responsibilities of the divi-
sion. For example, certain firms have formal
training for employees in the investment bank-
ing department but not in- other areas. Other
firms have extensive training for professional
employees, but not for support or non-financiat
staff, !9 Some firms use routine interaction, such
as monthly meetings between the compliance
department and sensitive areas, Lo communicate
firm procedures. The most comprehensive train-
ing efforts consist of exiensive education abaut
firm policies and securities faws during an
employee's orientation period, followed by sup-
plemental training, seminars, and memoranda,
reinforcing existing policies and keeping employ-
ees abreast of significant judicial, regulatory,
and industry developments, #

. Likewise, the content of the training and sup-
plemental procedures designed to segregate
information between the various depastments
within a multi-service firm differ from firm 1c
firm. In & number of fisms, training cansists ol
little more than a statement of policy concern-
ing the confidentiality of information obtainec
in the course of employment, and prohibitions
on trading based on such information. Othes
firms enforce 8 “need to know™ policy concem:
ing the inadvertent dissemination of informa.
tion, and supplement this policy with a
requirement that employees report-all informa
tion obtained to an immediate supervisor. Firme
often support their confidentiality policy witt
periodic seminars reinforcing the responsibility

(Foaotnote Continued)

in a multi-scrvice firm, Chinese Walls designed to prevent
the inappropriate flow of muterial, nonpubliz information in
a junk bond context is an impartant issue that the NYSE
snd NASD must address. Because the Division belicves that
& review of junk bond deparlments requires a

professional oc clerical, bave fiem policies concerning (tv
confidentiality of information communicated 4 thew ver
bally by supervisors, At ancther major firm, the education

review, the Division exprexses no view in this report about
the status or elficacy of policies and procedures in the high
vietd ares.

"7 g fact, brokers in a number of firms may oaly solicit
custamers for secutitien that have been recommended by the
research department.

8 At one regional firm visited, emplayee teaining Is the
responsibility of each individual department hesd, who yses
& variety of memorands, seminacs, and meetings. Emplay-
tes receive s memocandum entitled “Treatment of Confi-
dential Information and Personal Sccurities Teansactions,”

of employees is plished {hrough a series of memo
P randa, semi and lect AR emmployees ceccive & o
of the firm's proced at the ement of employ

ment, From that period on, however, the comprehensive on
going cducational efforts are directed only to employees i
sensitive areas, such as Cosporate Finance. '

20 One multi-service New Yack member [irm uses severs
methods Lo attempl o i ployees to inad
disclosures of material, nonpublic iafacmation, A polic;
manusl distributed to all perseanel is intended to serve as
per £ foc emplayees with ¢ regardin
seasitive information, In addition, all employees receive

which emphuasizes the nced to adhere to the firm policy
concerning the confidentislity of client infoemation, How.
ever, at other regional firms, the stafi foucd no formal
educationzl programs, Instesd, procedures for employees
often are written and communicated on a department by
department hasis,

1% According o camplisnce officials st one New York
firm, only employees in the Corporalion Finance Depast-
ment receive any formal teafning. Other staff, whether

a 2A RIN

dum, entitled “Guidelines foc Business Conduct,
which is updated periodically. Legal staff mects periodicall
with supervisors in gach deg for updates on rel
developments in the areas of Chinese Walls and inside
trading. In addition (o receiving the same teaining as obe
employees, the Investment Banking area receives supph
mental training, including sessions consisting of & p

tion on ethics, periodic memorands updating sn
reitzrating the contents of the pelicy manual, and 3n annus

e

P

'e iality and security messures,

m1ean Cnmmeree Clearine House. Tne
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not to discuss honpublic, market-sensitive infor-
mation.

2, Employee Tradinj Rcstrit;tions

All firms attempt te reinforce their policies
concetning employee misuse of confidential
information by placing restrictions on employee
trading activity. For example, almost all firms
require employees t0 maintain accounts with
the firm, 2! Some sinaller firms require pre-clear-
ance of all employee trades, either by the com.
pliance department or the individual supervisor,
Other fivms require pre-cleafance for invest-
ment banking employees, who generally are
vestricted from trading in -client sccurities, %
Restrictions on trading may take the form of
holding periods of anywhere from 30 days to one
yeat, ar prohibitions on particular instruments
or strategies, such as futures, naked options, or
short selling, Firms also may take a soinewhat
more vague approach, counseling employees
generally to trade dnly for invéstment or long-
term purposes, and discouraging speculative or
short-term trading. Restrictions also may be
directed toward non-investment banking

employees. A number of ‘firms prohibit afl

employee trades in securities in which the firm
is underwriter until alt public clients are satis-
fied,-and most firms prohibit employec or cegis-
tered representative trading for two to five days
in securities in which the firm has issued a
resedrch repart.

3. Physical Barriers

All fiems visited by the Division emaploy phys-
ical techuiques to attempt to.resteict the flow of
information. Firms physically segregate their
departments, employ procedures designed “to
restrict, access to files, dffices, and Gomputers,
and usc code words or names when discussing
sensitive projects. A. minority of firms include
periodic security checks of plione lines as part of
their surveillance reviews. , : )
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4. Interdepartmental Procedures
a. Investment Banking - Rescarch

All firms visited by the Division also have
procedures designed to fimit the necessary flow
of information for business purposts, As 2 gen-
eral ;ule, restrictions on interdepartmental com.
munications are designed primarily to isolate
the_invesiment banking department from the
various ather depariments within a firm. 2 For
example, investment banking personnel often
require information that can be provided by the
firm's research, and to a lesser extent, sales
departments. However, the process of obtaining
the required information without effectively tip-
ping confidential information to those depari-
menls presents a dilemma common o multi-
service firms.

The investment banking depariment gener-
ally will atiempt to elicit the needed informa-
tion- fram the research -analyst or retail
employee without disclosing the purpose.of the
request. However, this technique oiten proves
ineffective, because the form of the request itseif
becomes a tip to the employee.?® Given the
routine failure of that appreach; firms may
bring the employee with the necessary expertise
or knowledge "over the wall," theregy making
the employee, from g surveillance standpeint, 2
temporary mernber of the investment banking
department possessing material, nonpublic
information. ' '

The procedure for bringing an employee over
the wall vacies from firm to firm. Generally,
such decisions are made jointly by investment
banking, .compliance and research. Given the
need ‘for complidnce, {0’ know, the status of
¢mployees for surveitlance purposes, significant
contact between investment banking and other
employees should have the prior approval of the
head of compliance, Hoéwever, in a nymber of
firms, the investment banking department may
make the decision ynilaterally to bring an
employee over-the wall, and subsequently report

2 Ty ‘re':ulcﬁan generally extends to sccounts of f;mily
members.. There are & aumber of exceptions to (his. rule,
including joint sp 1 where the work st

3

secyrity, The head of lovestatent Banking ;upburu the pre-
clearance process by -reviewing employee "trades on a

different -broker-deal ts to trade insy 3 oL
affeced by .the broker-deater {i.e, mutus] {unds or futures),
and accounts over which the employee exercises no invest-
meny control. Generally, flrms rvequire employess with
outside accounts to route trade cahfirmations and moathly
account statemients ¢o their awn head of compliance or the
employec's immediate. supervisor. See NYSE Rule 402(a)i).
Rule 407 cequites metaber firms, when executing transac-
tions, for .the wocount of an employee of ansther member
firm, to obtsin written approval from, and route reports and
account st $ 10, the employ ber firm.

B Firms may require trade pre-cleatance Ter investment
banking emplayees end emplayees of certain other séasitive
aveas. At one firm, trade requests, cither written or verbal,
are checked against the firm's watch lst snd restricted list
0 ensure that the employee és not trading in a client’s

Federal Securitics Law Reports

hly basis’ -

H An obvious exception are Chiness Walls ‘erected
between spicialist affiliates and upstairs (inis, "Although
designed in pirl ta prevent thie flow of information between
specinlists and fvestmenat banking, adéquate specialist Chi-
nese Walls include restrictiens on information flow to setail
and proprietary trading. .

- ‘

24 For example, if ¥ research snalyst knows that » com-
pany he oc she cegulacly follows is cumored ta be contem.
plating some type of merger or acquisition activity and also
is an investment banking ctient of the firm, any question
from investment bankers about the company G¢ itd reluted
industry will Ukely lesd the snilyst to conclude that the
company s working actively with the {nvestnignt banking

department.
184,520
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the decision to complisnce. In other firms, either
the compliance department is not involved, or is
informed but keeps no records of the action. The
lack of interaction between investment hanking
and compliance or the failure to maintain
records presents surveillance concerns, In light
of the fact that employees in sensitive aveas
generally are subject to more stringent trading
surveillance than other employees, compliance
‘should have complete information to permit it
to maintain adequate review of sensitive
emplayee trading.

Certain firms employ 2 more centralized
approach to the issue of the exchange of interde-
partmentat information by incorporating the
head of research or a research-investment bank-
ing liaison inte the small group to whom confi-
dential information and client lists are
disseminated. This approach provides a benefit
at times by allowing research information to be
obtained without tipping the ressarch analyst,
and by maintaining tighter control on interde-
partmental communication, ¥ However, such a
proecedure also is contrary to the stated prefer-
ence of the majority of firms to keep the dissemi:
nation of active client lists and confidential
information as restricted as possibie.

b, Invesement Banking - Proprietary Trading

In general, firm procedures designed .to con-
trol the flow of information between investment
banking snd proprietary trading (risk arbitrage,
macket making and block trading) lack consis-
tency. Firms with active proprietary trading are
divided as to the amount of information
reported from investment banking to individu-
als making investment decisions and the vestric-
tions placed on the proprietary areas. Some
firms maintain the integrity of the Chinese Wall
between investment banking and risk arbitrage,
allowing the trading desk to operate indepen.
dently of investment banking information.

rvrs e aomeroge
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Other firms, however, will inform their risk arbi-
trage desk that either they have come into pos.
session of material nonpublic information, or
that they have been engaged by a client. These
firms either require the risk arbitrage depari-
ment to refrain from trading, or give the depact-
ment a one.time opportunity to liguidate an
existing position, 26 C

Block proprietary trading done to facilitate
custemer transactions is less Iikelg to be
restricted than risk arbitrage activity. # A num-
ber of firms noted thal because block activity is
not initiated by the firm, and does not evidence
any investment objective on behalf of the firm,
it is unnecessary to restrict the activity. These
{irms also indicated that the sudden withdrawal
by an active block trading desk in a particular
security might serve to tip investors that the
firm possgsnd information, generally presumed
to be positive, about that security. However, a
few firms with active block trading desks
reported that such activity was restricted or
discontinued.

Firm procedures governing the flow of infor-
mation between investment banking and mar-
ket making generatly contain no restrictions un
market making activity. Those firms that are
over-the-counter market makers noted that
withdrawing from the market in a company
with whom the firm has had a previous invest-
ment banking relationship provided a clear tip
about current inside information. 2 Firms that
continue market making activity while in pos-
session of confidential information either
instruct their macket makers to remain passive
to the market, that is, to only take the contra
side of unsolicited customer trades, or cliim that
such instructions are unnecessary because their
market making activity always is passive. All
firms interviewed indicated that their market
makers do not make a practice of aggressively

23 At one active New York Firm, all contacts between
investment bankipg personnel and the Research Departs
ment concerning companics about which the lirm possesses
confidential informstion are Jinated by the R h

addition, the departinent alten will take s proprictary pasic
tion on the contra side of the customes’s block in an attempt
to facilitate a better exccution. Withoul this additional
!iquidiw. Targe orders would have (0 be worked against

Department Compli Di [t is the ibility of

this person 1o ensurs that the Chinese Wall between
Research and Investment Banking is not compromised, and
s by Tyst does b aware of material, non-
public information fram Iavestment Baaking, that the
proper compliance steps are taken, including placing the

order flow and siowly liquidated, potentiatly
resulting in the execution of thie large order at & variety of
prices. In theory, block trading proprietary activity differs
trom risk arbitrage beceuse the fiem will not initiste posie
tions in sccurities, but only establish the potition &5 &

security under trade review or bringing (he research
emplayes over the wall,

X0 may be important for the fiem to lquidate its
propriciary position because of the leagth of time & secucity
may remain on the watch list, The lack of opportunily 1o
liquidate may result in being locked into the positioa for a
year or more. . .

2 Block trading, er “equity teading,” departments, act to
{acilitate the execution of large customer orders. Block tred-

ers will shop a large customer sedar with other membes
ficins ia stiempt ta find contraside interest for the order. In

184,520

tion to the needs of & major custornas.

2 Tht nexus between underwriting activity by a firm's
investnent banking department and market making by the
propri ding area Is particulacly acute in the contest
of regional broker-desfers and small issuers."In-many situa-
tions, a firm will take o small issuer public with the under-
standing that the fixm will remain & fead market maker in
the stock. Given the nature of the close, multi-purpase
relationship between firm and issuer, Lhe withdrawal from
the market making sctivity by the fiem presents an cbvicus
tip to outsiders,

©1990, Commerce Clearing House, Inc.
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building positions in their stocks or acting as a
shadow risk arbitrage department.

¢. Research Reports

As noted, the relationship between invest-
ment banking® and research presents certain
issues dissimilar to those raised in the invest-
ment banking-proprietary (rading context.
Research departments. often cover companies
with whom the investment banking department
formierly or cucrently has & working relation-
ship. In fact, it is not unusual for & rescarch
anslyst to bring & client to the investment
banker. The Division found that the jssue of the
publication of research reports ‘whife the invest-
ment banking ‘department is in possession of
material, nonpublic information resulted in a
variety of procedural res&)unses All firins noted
that ‘the compliance deparement routinely
reviews research reporls prior to publication for
) varict{‘vnf rcasons not’ directly connected ‘to
Chinesé Wall procedures. The- majority of firms
teported that resedrch reports routinely are pul-
led, or at least delayed, when the compliance or
investment banking départment, by virtue of its
knowledge of confidential information, deter-
mines thdt the reseacch recommendation is
damaging or incorrect. Two firms interviewed
maintzin the division between ressarch and

.Anvestment banking, refusing to ititerrupt the

ublication of & report knawn to be in error

ecause of its knowledge of confidential informa-
tion. However, these firms did indicate that a
rescarch report would be delayed if the analyst
inadvertently had uncovered or suggested accu.
rate confidential information in the report.

Preventing thie release of a report without
tipping ¢ither the'research analyst or the invest:
ing 'audience presents cbvious concerns. Firms
noted that they attempt initially an informal
approach by delaying the report, without expla-
nation éither to the analyst or public. Given the
limitations of this approach, firms generally will
uftimately bring the analyst over the wall, and
remove the analyst from public adcessibility or
instfuct himi or her to give neutral responses to
public inquiries. # i o

C. Review Procedures

Firnis have implemented supporting “proce-
dures to prevent the inappropriate flow of confi-
dential information by instituting routine
review procedures for customer, employée, and
principal trades. Trade reviews genenally origi-
nate from a “watch” list, also called a “grey”
list, and from a restricted list. Securitics aboust
which the investment banking department has
confidential information are placed on one of the
lists, thereby triggering a surveillance review by
the firm's compliance department for suspicious
activity. .

Watch lists have limited distributions, and
are designed to permit review witheut tipping
firm or industry personnel as to tlie existence of
 ‘relationship between i “broker-dealer “and
issuer. Generally, the ‘contents of the watch list
are known to ‘the cémpliance or Jegal depart-
ment (whichever is performing the surveilldnce
function), the heid of “investment banking,
select senior managernent, and sometimes the
head of proprietary trading or research. Plice-
ment of stocks on the watch list’ differs from
firm to firm, but generally placement occiits
when discussions between | e‘groker-dealer and
client reach a point where clear busiiess objec-
tives have been identified. * The firms inter-
viewed universally claimed that they are quick
to place a security on the watch list, and will err
on the side of caution when making the decision.
A number of firms also noted:that securities
often remaitt on the watch list fong after it is
necessary, because decision-makers tend to focys
only.on the placlemcm, and not removal, aspect

of the process. 3 .

Responisibility for placement of securities ofi'a
watch list involves some type of cooperative
cffort between compliance and investment
banking, The héad of investment baiiking gener-
ally makes the initial placement determinatidn;
either with consultation with the hexd of compli-
ance Or subject to compliance review and
approval. A few firm$ noted that the'decision-
making responsibilitiés rested only with invest-
meont bankihg, with no constltation or review by
campliance, and ‘thevefore no appartunity by

* 39 The informat delay spproach generally is more success.
{ul at lacges fivtng, becatde these firms can 'stall the pubilics-
tion of & 'tesearch repart by saying that the conipliance
department reviewer Is accupied with' other projects
secorded higher priovity than the pending sesearch report.

0 Placement of & security.on the watch list may occur al
various. stages in the investment baoking.protess, Same
firms remain vague as to the paint in time, citing criteria
such as ‘heyond the gencral propossl stage,” or when the
inv banking dep determines that discussions
have provided the.firm with material information, Other
firms use more, congrete-events to defecmine the timing of
placement, such as the signing of & commitment or engage-
oient letter, or after a potential target or buyer has been
identified. The Division has o about the i

Federal Securities Law Reports

use’of the engagement fetter to trigger watch Nst reviews,
Although it is appropriate in ‘ome lastances, the éngage-
ment letter often is sighed at 3 point well after material
ranpublic information ks di d to the flom,
‘Therefore, the Division Cavors case by case determinations,
with ceviews by the complisnce department, instezd o
refiance on ga.automatic triggering event - -

W Certaln, firms. hold periodic mestings between the
investment banking and complisncs departinents to review
watch list securities for the purpose of ¢ ing outdated
entrics, Given that the.presence of & Security of. the -watch
Iist triggers certain surveillance etforts on the part of com-
pliance, such meetings are an effective toal for -propesly

focusing survelilance ressurces. . ..
184,520
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compliance 1o evaluate when the investment
banking head is making a practice of waiting too
Jong 10 place a security on the watch Jist. Most
firms maintain a watch list log, recording when
cach security is added (o or deleted from the list.
Firms with small watch lists (the result of less
active Investment Banking Departments) may
disseminate the list cach time it is amended.
Major merger and acquisition firms disseminate
the new list biweckly or monthly, because of the
impracticality of re-issuing a constantly chang-
ing dacument.

Placement of a security on the watch list will
trigger a number of surveillance activities and
certain trading restrictions. 3 In light of the
goal of maintaining the confidentiality of the
content of the watch list, broad public restric-
tions on employee or proprietary trading are
considered to be counterproductive. However,
some smaller firms restrict ali employee and
proprietary trades in watchi list sccurities, while
other firms only prohibit trading in watch list
securities by empﬁ)yees in investment banking.
However, the majority of firms leaves all non-
proprietary trading in watch list securitics unaf-
facted, yot subject to trading reviews by compli-
ance. The effect the placement of a security on
the watch list has on proprietary trading differs
from firm to firm and even department to
department,

Surveillance activity concerning walch list
securities constitutes the single most significant
element of Chinese Wil review pracedures. In
smaller firms, every trade executed by the firm
{customer, employee, proprietary, principal) is
subject to review to examine for suspicious
activity in watch list securities. Major firms,
because of their larger trading volume, under-
take a more sophisticated veview, highlighting
employee or proprietary trades in watch list
securities, It is common practiee for a firm ini-
tially 1o perform g retroactive review of trading,
ranging from 5 to 30 business days, Following
the initial review, the compliince department
then reviews trading ob a next day basis, identi-
fying potentially suspicious employee tradesand
reviewing proprictary positions or activity.

Although employee trading in watch list securi-
ties generally is detected by the compliance
depariment, trading will not be questioned
unless a pattern develops or there is an obvisus
connection betw-en the employee and a source
of material, nonpublic information. ¥

Some larger firms have developed sophisti-
cated surveillance and exception review sys.
tems. Two major New York firms, for example,
review trading in all securities whose volume
exceeds a pre-determined percentage of total
market volume, as well as reviewing employee,
proprietary, and concentrated solicited cus.
tomer trades. Morcover, one firm further divides
its watch list into three sub<ategories, each
eliciting a different type of review. Securities
are placed on the "grey” list when.the Invest-
ment Banking Department’is convinced that the
information in its possession has little market
impact, or when a merger client has yet to sertle
on a specific target or huyer. Placement of a
security on the grey list dees not trigger any
trade restrictions or surveillance, but only
focuses the firm's Director of Research Compli-
ance to review research reports. Clients whese
prajects have developed .to the stage that the
information would have a market impact are
placed on, the “grey.arb™ list, which has the
efiect of restricting arbitrage trading. Finally,
issues that have market impact and merger or
acquisition activity arc.placed on the “grey-
M&A” list, which includes restrictions on propri-
etary trading and alse triggers employee trading
reviews,

Most ficms that use watch list procedures also
maintain a restricted list. More: widely dissemi-
pated than the watch list, the restricted list is
used when a deal is about to go public. ¥ Given
the nature of the restricted fist, most firms use
it less for Chinese Wall purpeses than for other
regulatory purposes in connection with an offer-
ing. ¥ Certain smaller, regional firms continue
to use the restricted list in place of the watch
list, but such procedures reflect maore a lack of
significant merger and acquisition activity than
a failure to maintain state of the art procedures.

92 See ext accompanying notes 25 to 27 supre (discussing
firm proprietacy trading restrictions).

33 & small number of regional firms noted that they break
or cancel employee teades in waich list securitics. Although
these fitma: stated that they break the trades without
explaining the reston to the employee, the Division believes
that such action probably represeats s clear tip to the
employee.

3 Mast firms use thelr market information terminals {e.y.
Quatron or Bridge Daw) to disseminate the content of the
restricted list. Resteicted: securities will be designated by
*R" on the.sereen, thereby alerting the registered represen.
tative. Given the broad dissemination of the inlormation,
firms usually do not even maintein % pretext of secrecy
about the content of the resteicted list,

1 R4 K20

38 Firms genecally use the cestricted list to ensurc that
trading in violation of Commission Rule 1066 does not
occur, Firms will also use the restricted Uist w prevent

jolations of lirm peocedures concerning trading following
the publication of fy dations. Pl ton
the restricted list generally means no proprictary trading,
no employee teading, and no solicited Lcansactiona. Ficme
generally beeak trades in cestricted securities, unlike trad-
ing iu watch Jist securitics, which are yeviewed for suspi.
cious ctivity but varely broken, Again, unlike watch tist
trades, teades in restricted list secuvitics may result in-a
waming, while watch list tyades are either dismissad or, in
theory, result in insider trading investigations.

©1996. Commerce Clearing House. Inc
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At Jeasi three major New. York broker-dealers
supplement their watch and restricted lisy sur-
veillance with a so-called “rumor” Ust. The com-
pliance .department at these firms will place a
security -on the rumor list when a deal recently
has .been announced and some times: even when
the company is the. subject of rumars of an
impending transaction.. Importantly, the list is
not limited to issuers who ave daing business
with that specific firm. The firms perform an
extensive retrgactive review, usuvally covering
the prior 30 business days, 10 determine if there
was any suspicious activity in firm, employes,
ar qustomer accounts.in the peciod prior to the
annauncement or circulation of the rumars.

L. Regulatory Issues
A. Symmary ?f Findings

During the course of its review, the Division
reached o nimber of conclusions about the sts-
tus and -effectiveness of brokerdealer Chinese
Wall procedures. In particular, the Division has
identified a number of policies and procedures
that are necessary slements Lo an adequate ficm
Chinese Wall. Included in these minl}mum ele.
ments are (1) substantial contro] (preferably by
the complisnce department) of relevant interde-
partmental communications; (2) the review of
employee 1rading through the eifective mainte-
nance of some combination of watchi, restricted,
and rumor lists; (3) dramatic improvement in
the memorialization of Chinese Wall procedures
and documentation of actions takén pursuant te
those procedures; and (4) thé heightened review
or restriction of proprietary trading while the
firmiis it possession of material, nonpublic infor-
mation. : .

The Division also bas concluded that over-
sight of broker-dealer Chinese Walls would best
be effected by a tharough and aggressive SRO
examination program with an active Commis-
sien oversight program. The NASD and NYSE
have been pursijing pilot éxamination programs
during recent months, and the Division expects
the results of thiose programs shartly, so it may
evaluate the effectiveness of the SROs* proposed
programs. Finally, the Division, noting again
the great diversity of broker-dealers, has con-
cluded that, at this tims, ne aspect of current
procedures require Commission rulemaking.
However, if the Division finds either that neces-
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sary improvements are not.made through the
SRO oversight programs or, that through cxperi-
ence, there exist deficiencies that are impossible
to remedy by SRQ action, we: mdy revisit the
jssue of rulemaking. The findings of the Division
are discussed in more detail below. Co.

B. Current Status of Brokes-Dealer Chinese
Walls Al

In its review, ‘the Division noted general
improvement to the procedures' employed-by
certain major New York broker.dealers,” Unlike
the findings of the 19837 review, these firms
appear.to.be more tognizant of their responsibil:
ities’tc prevent-the misuse of material,sonpub-
lic information, and are better equipped to
perform -effective. surveillance-.over employee
and proprietaky activity. %.By contrast, in this
review the Division noted that smaller firms
have less sophisticated pepcedures in place, per-
haps because their surveiflance respansibilities
are less competling, In fact, the Division noted
that & number of smaller-firms were beginning
in eacly 1989 to formulate procediires as »
response Lo the 1988 legislation, despite pre-
existing regulatory incentives to have effective
supervisory procedures in place. ¥ At & ndmber
of these firms, .the procedures submitted consist
of little mare than a statement. concerning the
configignliaiity of information, supplemented by
certaiil restrictions on_trading” “?ritten proce-
dures explaiting watch Jist of restricted list pro:
cedures or -outlining’ feview procedures were
ahsept at a number of firms.

The Division believes that a number of major
integrated broker<dealers have made commend-
able efforts- to develop compreheusive. Chinese
Wall procedures. In particular, increased efforts
to mainiain -the confidentiality of information
through comprehensive training, more sqphisti-
cated methods.of trading surveillance, and the
development ‘of ‘new procedures such as sumor
lists, all improve the ability of firms to combat
the misuse of material, nanpublic information.

€. Minimum Standards

Although the Division believes that it s more
appropuiate to addrass the issue of dispositive
evaluations of Chinese Wall adequacy through a
detailed examination program, there are certain
aspects of {irm procedures without which .a

"3 For example, the 1987 zeview critieized wwo New Vork
Hris for their lack of documentation. The 1969 feview,
however, found that bath firms had pesponded to those
criticists, and the lével of documentation® at these ficms
were sinong the best aees by the staff.. . ;

¥ Foc example, Section LS(OKANE) of the Act provides
thit & reglstered broXer-desler may atwid tability Tor Suil-
ing to supervise n person who has committed & securities
law violation if the finn has procedures, and a system for
applying ihe procedures, which would be expected to detect
and peevent sch vidlstions, Similarly, Commivsion Rufe

Federal Sccurities Law Reports

142-3(b) provides » safe hirbor for proprictary Yrading when
& fis is in possession 3 suteriad, nenpublic informatidn, in
conpection with a tender affer, provided that the ficm hus

decquste procedures th prevent the flow of information
between degartments. Further, in.May. 1988, the Commis-
sion approved smendments (o NVSE Rules 342, 351, and
476, instituting supeyvisory asd compliance obligations for
NYSE member fitms cequiring review procedures for
eraployes. and propietary trades to detect invider yradivg
aod ather awnipalative ac feavdulent sctivity.
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determination of adequacy would be dilficult.
For example, the maintenance of watch lists and
réstricted lists and the concomitant review of
employee and proprietary trading are minimum
elements. For NYSE member firms, the trading
review alrcady is mandated as a result of the
recent amendments to NYSE Rules 342 and
351, In fact, the trade review section.of the
NYSE rules is very simifar to Section 15(f) of
the Act, requiring trade review procedures “rea-
sonably designed to identify trades that may
vialate the provisions of the Securities Exchange
Act of 1934, the rules under that Act er the rules
of the Exchange prchibiting insider trading and
manipulative and deceptive devices.” 3 While
watch and restricted list procedures probably
are necessary to Tulfill the requirements of the
Act and NYSE rules, the NYSE should consider
a requirement for firms to establish procedures,
including, ameng ether things, use of rumor
lists, to review customer, employee, and proprie-
tary trading on third party deals. Moreover,
because not all braker-dealers are members of

- the NYSE, and are therefore not subject to the

emplayee -and proprietary trade review rules,
the Division betieves that the NASD should
examine the cifectiveness of its current, ‘more
general, regimen of supervisary rules, and report
its conclusions to the Division.

‘The Divisien also believes that the procedures
of the great majority of firms need to be struc-
tured and memorialized more than is current
practice. As of February and March 19389, when
the Division received submissions from the firms
in response to its request for Chinese Wall proce-
dures, those procedures to a great extent wege a
loose mixture of internal memoranda, excerpts
from employee manuals, and certificitions. Dur-
ing the on-site portion of the review, the Divi-
sion was informed- that some firms were
rewriting their g_ligscedures in response to the
promulgation of FEA. The Division believes
that this type of compilation and organization'is
a necessity at almost every firm. Procedures
concerning interdepartmental communication,
frade review and analysis, and investigation,
that are designed to ensure compliance with
ITSFEA must be formatized. Such restructuring
will enable SRO or Commission examiners to
determine whether. the procedures in place are
adequate.

Consistent with the Division's concern about
written procedures, the documentation of efforts
taken pursuant to Chinese Wall procedures
mist be improved. For example, the majority of
firms fails to maintain adequate records of com-
munication between the various departments.
Smaller firms often do notl maintain an entry Jog

Broker Policies on —Iz;s'i-d-;jﬁ;arm tion

for watch and restricted lists. Division sta(f also
found that firms did et document daily trading
reviews, and the suhsequent review of poten-
tially suspicious trading also lacked documenta-
tion. The Division notes that the failure’ to
maintain docymentation sufficient to re-create
actions taken pursuant to Chinese Wall proce-
dures will make reviews and determinations of
the adequacy of procedures and compliance
efforts exceedingly difficult. Al the same time,
the_ Division notes that imposition of documen-
tation requirements should take into considera-
tion the differences between the structures and
activities of smaller firms and those of large
multi-service firms.

The Division believes that the SROs must
develop standards of decumentation for their
member firms. In light of the fact that SRO
examiners will comprise the first line of review
of fivm procedures, the SROs will be in the best
position to determine such staridards. The Divi-
sion therefore is requesting the NYSE and the
NASD in the near futare to circulate Natices to
Members or Information Memoranda providing
some guidance as to minimum levels of ade.
quate documentation, If the Division finds that
this approach does not achieve the desired level
of document maintenance, it ‘'will consider the
efficacy of promulgating specific vecordkeeping
requirements.

Moreover, each firm must have procedures
concerning the restriction or review of proprie-
tary trading while in the ;)ossusinn of material,
nonpublic information. ¥ Given the various
types of firm proprietary trading, it is clesrly
nct appropriate to recommend that alf types of
proprietary activity be prohibited when a firm
comes into possession of material, nonpublic
information. In certain cases, such s firm mar-
ket making, such a réquircment would be
counterproductive to the goals of both confiden-
tiality of information and market liguidity.
However, in the context of risk arbitrage, the
case far trading prohibitions is more compeltiag,
because unlike either market ‘making or block
trading, the impetus for trading is neither pas-
sive or reactive, the benefits to the market are
arguably fewer, and thie opportunity for itlegat
profits is greater.

It is impartant (o note that mast of the histor-
ical discussion about proprietary trading, partic-
ufarly risk arbitrage, while in possession of
malterial nonpublic information centers on the
use of restricted lists to limit such trading. The
Division staff, however, [ound that there is no
uniforme procedure concerning risk arbitrage
activity when the firm is in possession of mate-
rial, nonpublic information. The firms surveyed

3 Sec NYSE Rule 342 21(s).

39 AN the firms reviewed had at least some procedures
concerning proprietary wrading,
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take a variety of positions, depending upon,
among other factors, the type of risk arbitrage
activity in which the firm is engaged. For exam-
ple, three firms indicated that they do not per-
mil their risk arbiteage desks to take- positions
in securities Pprior Lo a public annourcement.
Accordingly, they noted that watch (ist-trig-
geced trading cestrictions probably are not nec-
essary becayse they would qot be trading .in
watch list securities. 4t Other fivrs did not indi-
cate that their risk arbitrage trading is limited
to post-announcement activity. Within this cat-
egory, procadural responses also differ. Three
firms noted that they make a decision about
whether id continue risk arbitrage at the time
the security is placed on the watch list. Another
firm, attempts to prohibit such. trading by
inforning the head of proprietary trading, who
will effect the liguidation of any positions taken
in watch list securities. Finally, one New York
fivm permits risk arbiteage activity with close
monitering by Comgpliance. . - .

“The Divisioii Temains concerned about risk
arbitrage trading wien the firm possesses mate.
rial, nonpublic information, Given the ditficulty
in categarizing firm trading, and the possibility
for profit, the Division believes that [firrms that
freeze arbitrage activity when the security is
placed on the watch list are choosing a prudent
course. However, lor firms that would choose ta
continue such activity in client securities, the
burden of pioving the reasonabléness or ade-
quacy of their internal- procedures should
increase dramatically, and that burden should
only be met by a demonstration of the stringent
review and documentation of firm-trades.

The Division believes that the compiiance
department at multi-service firms must take the
central role in the .administration of the Brms'
Chinese Wall procedures. In particular, compli-
ance must be informed and must maintain
records of significant interdepartmental commu-
nicatians, such as bringing an employes aver the
wall. Further, cosupliance must take an interac-
tive role with investment banking. or other
departments in the placement and removal of

issues_from watch or restricted lists, Finaily,
compliance must bethe area ultimately respon-
sible for employee trade surveillance. Although
uselul as a supplement, employee lrade review
by supervisors who do not know the cantent of a
watch list or do not have a sense of the firm's
overall business position without. concurrent sur-
veillance by the compliance departments is
inadequate, :

Finally, the Division believes that firms
should continue to place a high priority on train-
ing. Following the iead of a handful of major
New York firmy; alf broker-dealers should com-
mence comprehensive, interactive training pro-
grams, particulacly for employees in sensitive
areas, supplemented by routine updating and
teinfarcement of firm policies and applicable
securities laws and regulations.

D, Oversight

Given'that section 15(1) of the Act tequires
fegistered broker-dealers to have policies and
procedures “reasonably designed. . . to prevent
the misuse .., of material, nonpublic infotma.
tion. by such broker or dealer or any persen
associated with such broker or dealer,” evalua.
tions of “reasonableness” or “‘adequacy™ ma:
determine whether a firm is shielded from fiabil-
ity: in an insider. trading csse, Therefore, the
issue of aversight-is an important one. The Divi-
sion believes that member firm oversight is best
effectuated by SRO examinations and regula-
tion subject tp Commission oversight. * In fact,
SRO review of member firm activity is centeal
to the self-regulatory concept. Therefore, the
Division currently is working with the.SROs to
develop examination modules to assist examin-
ers in evaluating the effectiveness of broker-
dealer Chinese Walls.

The NYSE and NASD act as the designated
examining authority to the majority of regis-
tered brokey-dealers. Therefore; the examination
programs developed by these two SROs conati.
tute the most impoctant element in cnsuring
broker-dealer compliance with-the statute. ¥ In
response, the NYSE and NASD are in the pro-

40 The term “public announcement™ is pat slways easily
defined. News 2 ts, public discussiods, or Com-
roission filings such-as & Schedute 13D (which would peoba-
Hly not trigger the placement of & security o the restricted
Yiat) all may itute & public

* Another firm noted, however, that it does frecze propei
atary tading when s company is placed afl the watch list,
Fusther, each fitm noted that ‘these i waiensive Wade
veview of proprietary sctivity in watch list secyrities.

42 See 5. Rep, No. 75, S4th Cong., st Sexs, 22{1975). In
the legitlstive hittocy w0 the 1975 Amendments to the
Securities Exclunge Act, Congress cited the unigue bilatoci-
cal role of the self-regulatary system, including the relation-
ship between brokerdealers and SRUs. In, particular,
Congress noted, “In enacting the Exchange Act, the Con-
gress balunced the limitation snd dangers af permitting the
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sectrities industry to regulste itsell againse the sheer inet-
fectiveness of sttempting o assdre [regulation] direttly
through the governtmention a wide-scale, The result was =
unique pattern of regalation combining bothi industry and
govérnment. cespeasibilicy. Industry, crganizations, ie. the
exchanges and the NASD, wie delegated governmental
pawer in ocder ta ealacce ... compliance by members of the
fndustey with both the legal requirements iaid down by the
Exchange Act and ethical stapdacds going beyond thoce
requirements.’’ Id, at 22-23. Coe

€ The Amex and Chicago Boaed Options Bxchange serve
as the designated examining authotity o a smalles aumber.
of firms, and therefore must.alyo develop inaticn pro-
grams, The-Division anticipates that SRO exsminaticas of
Chinese Walls will be performed pursuant to the normal

FINOP or sales practice cycle,
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cess of completing pilot programs, during which
each- SRO is examining a number of firms 1o test
the effectiveness of its examination modules, %
Both 'SRQOs may consider possible amendments
or alternatives to their current exam modules, 45

Further, because Section 15(f) is directed to
"every registered broker or dealer,” steps need
to be taken to ensure that entities for whom
Chinese Walls may not be necessary or useful
(i.e. floor brokers or direct participation place-
ment firms) ace in conformity with the Act. The
SROs recognize this concern, and, through the
facilities of the Intermarket Surveillance Group
'ISG"), presently are developing a question.
naire that these firms must complete. ¥ It is
anticipated that the accuracy of the question-
naires or surveys will be reviewed as part of the
routine examinations of these firms.

The Commission also will supplement .the
oversight activities of the SROs, As part of their
routine. examinations of registered broker-deal-
¢rs, the Commission’s. regional offices. will con-
duct a preliminary review to evaluate. firm
compliance with [TSFEA, which will include an
examination of Chinese Wall written proce-
dures. Further, the Division and regional offices
are establishing a committee which.will develop
a detailed checklist specifically tailored for
regional office examinations of broker-dealer
Chinese Wall. To aid in the development of the
checklist, and to assist in oversight, ‘Division
staff has accompanied regional office personnel
on their fifst two Chinhese Wall examinations.
Finally, following the completion of the NASD
and NVYSE pilot programs, the Division will
include the SROs' Chinese Wall activities as a
high priority in its roeutine oversight inspection
g:ogram. Through these actions, the Division

lieves it can stay aware of Chinese Wall activ-
ity both at the brokerdealer and SRO levels,
and be prepared to amend its position concera-
ing rulemaking should it find that sither level of
implementation or review is unsatisfactory. .

E. Need For SEC Rulemaking

The Division has concluded from its compre-
hensive review of braker-dealer Chinese Walls
that Comimission rulemaking, at this time, is aot
a necessary response o the promulgation of
ITSFEA or the current state of ficm procedures.
While the procedures in place vary widely in
scope and comprehensiveness, the Division
believes that the firms reviewed genecally had
adequate procedures in place. In this connec
tion, we are concerned that SEC rulemaking
standards risk being unnecessasily rigid. The
type and.formality of Chinese Waljl procedures
must vary with the size and activities engaged
in by each firm. Moreover, we do net wish to
discourage experimentation and new ideas by
firms Lo revise their Chinese Wall procedures
over hm&

As discussed above, there are areas in which
we believe improvement can be made in many
firms' procedures. We believe these improve-
ments can best be obtained, however, through
an aggressive examination program, perhaps
aided where necessary by limited SRO regula-
tion. Accordingly, the Division will not com-
mence any rulemaking projects. Instead, it will
focus its resources on monitoring closely in its
oversight capacity the development of SRO
examination procedures for reviewing member
firm Chinese Walls, and working with the SROs
and the securities industry in addressing the
issues noted in this reports particularly the need
for better documentation of Chinese Wall com-
pliance., ¥

IV. Conclusion

In its comprehensive review of broker-dealer
Chinese Walls, the Division of Market Regula-
tion found palicies and procedures varying
widely in scape and sophistication. While identi-
fying certain areas of concern, the Division has
concluded preliminarily that generally these
systems are well conceived and conscientiously
executed, Despite this promising overall view,

¢ The NVYSE examined the Chinese Walt procedures for
41 firms in conneclion with its pilot progeam. The NASD
conducted examinations of 19 {irms using its pitot module,
The NYSE also requested, and js in the process of review-
ing, the written procedures for afl its ber firms.

45 As presently constructed, the NYSE exam module
includes a “question bank" of 62 questions cancerning confi-
dentiality of information, ernployce trading, trade review
sad other supervisory and compliance issues, along with »
“mateix” which instructs examiners as to those questioas
which are pertinent to each fism or ave within » firm. The
NASD module consists of questions and requests for docu-
mentaticn divided into five: areas, supplemented by ques-
tionnaires asking firms to provide clieats, employee tisis,
and a3 copy of their written procedoses, The NASD has
indicated that it currently is considering ¢ s from fts
examiners, sind anticipates that & revized module should be
complete by the first quarter of 1950,

1 R4 KIN

the Division identified certain deficiencies com-

% The ISG recently submitted a drafe of the question-
naire to the Division for its comments. In its current form,
the document clsrifies what types of firms may use the
questionnsire lo satisfy the requircments of §85(f). The
questionnaice consists of a aumber of forms which requive
members and employees Ls certily knowiedge of the requise-
ments concerning Mmaterial, nonpublic informstion, and
requires that they list contacts with insidecs of publicly
traded companies and accounts in which they have o
Interest, See letter from Jeffrey B, Scheoer, Chicage Board
Qptions Exchange, ta Jullo A, Mojica, Assistant Directer,
Division of Market Regulation, dated October 26, 1969.-

4 The Division notes that it has participated in an ongo
ing, productive dialogue with the Securitics Industey Asseq-
ation which, in response to the ITSFEA legislation, tus
formed an ad hod group to work with the stafl on these
issues.
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mon to the procedures of must firms, and out-
lined certain practices that are necessary
elements of an adequate Chinese Wall, |

Further, the Division determined that neces-
sary improvements to the efficient operation of
broker-dealer Chinese Walls would hest be effec-
tuated, not by Commission rulemaking, bur by
vigorous -self-regulatory ‘examination programs,

New SEC Rulings
Regulation T Adoptions

80,629

supplemented by. Commission aversight. - How-.
eyer, the Division will. continue to monitor
closely the self-regulatory programs, and Chi-
nese Walls generally, and will reconsider a rec-
ommendation of Commission rulemaking should
it become dissatisfied with either of these pro-
grams.

(¥ 84,521] Credit by Brokers and Dealers; Accommodation of ‘Settlement and Clearance of

Foreign Securities.

text.

Board of Governors of the Federal Reserve System. March 21, 1990. Daocket No. R-0675 in full

Broker-Dealers—Credit—Foreign Securities.—Regulation T has been amended to allow for
the marfinability of certain fdreign securities. and to accommodate settlement and clearance of

transactions in foreign securities.

e changes take effect April 30, £990.

. See § 22,208, “Exchange Act—Margin; Borrowing Restrictions" division, Volume 2.

AGENCY: -Boasd of Gavernars of the Federal
Reserve Systen.

ACTION: Final rule.

SUMMARY: The Board is adopting aménd.
ments to Regulation T, to permit marginability
of certain foreign securities and to accommodate
settlement and clearance of transactions in for-
eign securities. R

EFFECTIVE DATE: Apil 30, 1990,

FOR FURTHER INFORMATION CONTACT:
Laura Hemer, Securities Credit Officer, or Scott
Holz, Attorney, Division of Banking Supervision
and Regulation, (202) 452.2781. Far the hearing
impaired only, Telecommunications Service far
the Deaf, Earnestine Hill or Dorothea Thomp-
son, (202) 452-3544. ;. .

SUPPLEMENTARY INFORMATION: The
proposal to amend 'Regulation T to accommo-
date foreign securities transactions wis pub:
lished for. public comment iri the Federal
Register on Gctober 10, 1989 (54 Fed. Rﬁ
41454). Sixteen comments weré received. 'All
supported the Board's proposal, althoughi there
were requests for clarification or modification of
specific aspects of the proposed amendments, In
light of the comments received, the Board has
decided to adopt the amendments as proposed
with some madifications.

- Foréign debt securrities, The proposal to make
marginable foreign debt securities that have an
original  issue, amount. of $100,000,000 if the
issue is rated in ope qf the .two highést, rating
categories and is not in default at the time of
the extension of credit was well-received by the
commenters. A definition of “foreign security”
has been added in response to commients to
make clear that Eurobonds issued by United

tates’ coiporations are eligible on the same
basis as debt-securities issued h{ foreign cotpo-
rations. A request to add another category of

Federal Securities Law Reports” -

marsginable bonds for securities issuad by com-
panies ‘reporting under the Securities Exchange
Act' is not being adopted at this.time in order
that experience with the original propasal may
be gained. The Board has also declined to adopt
a lower principal ameunt than that eriginally
proposed, as well as restrictions on
marginability relating to the market in which
the bonds trade or their salability to U.S. per-
sons.

Foreign equity securities, Thé Board proposed
that foreign equity securities that' met certain
¢riteria would be margihable after certification
by a U.S. sell-regulatory organization, such as
the New VYoark Stock Exchange, which has
adopied procedures for determining eligibility
dnder criteria adopted by the Board. The NYSE
commented that it does not believe that it’is
appropriate for the Exchange itsell to certify
the .eligibility of stocks for the. list of foreign
margin stocks, The NYSE has agreed, however,
to submit a list of propesed foreign margin
stacks to the Bogrd based on certification of the
securities' eligibility by at least two of its mem-
bers who meet certain described standaeds, The
Board .agrees with the procedure. suggested by
the NYSE and the amepdmerit is being revised
accordingly. These  new marginable foreign
equity securities, which will be designated “for-
eign margin stock” (rather than “world-class
securities,” as previously propesed) will become
marginable when their names appear on a list of
marginable foreign equity securities that witl be
published in conjunction with the Board's regu-
lar quarterly-List of Marginable OTC Stocks. -

- Other comments concerning the proposal te
make certain foreign equily securities ‘margin-
able were: extremely wide-ranging and showed
little consensus. The Board is adopting. the crite-
via originally groposad wilh one.cxception. The
requirement -that. foreign margin: equity securi-
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Maintaining Buy Rating, Credit Update
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Desktop Publishing
Karen Cimino
TaiWan

Maintaining Buy Rating: We continue to maintain a Buy rating on the bonds of
€nron Corp. (ENE}based on the company's large and diversiflied mix of global energy
and.energy-related businesses, fast-growing unregulatad activities, core regulated
U.S. transportation and distribution segment, proven risk management ¢ pertise,
demonstrated balance sheevratings commitment and solid financial flexiblity. ENE
rernains 3 memberin-good-standing of cur 6-B energy focus Bist.

Corporate Makeover; Over the past few years, ENE's corporate makeover has ac-
celaratad and changed strategic course, as the company (led by President and CCO
Jeft Skilling} has endeavored to shed its historical ssset/capital-intensive business
model and reposition itself as an information-based (albeit still energy-focussed) growth
company. Since 1998, ENE has been aggressively expanding its wholesale energy
activities {i.e., commodity trading}, while concomitantly moving into the retall en-
ergy arena {i.e., energy cutsourcing for commercial and industrial customers) and
entering the global telecommunications business {i.e., bandwidth management and
breadband delivery). N

Balance Sheet Management: To date, ENE management has toed a veiy respon-
sible financia! line despite a changing business mix and an active M&A posture and
we expect this dynemic to continue going forward. The company has sought to
further oifset the incremental operating risk posed by its growing unregulated sctivi-
ties by deleveraging financially, using a combination of outright debt reduction fmainly
asset sales-driven), norrecourse (i.e., structured} bormowings (many refinancing-rg;
lated), lrequent equity issuance and steady earnings retention.

Peer Group Comparison: ENE stands out versus its diversitied natural gas pipeline
peers {both U.S. and non-U.S.), both in terms of its strategic business focus and
operating size/oreadth as weil as its financial strength and adeptness.

Ratings Trajectory: Based on the company’s recent balance sheet strengthening
moves, Moody's finally upgraded ENE's senfor unsecured rating from Baa2 {(where it
had been stuck since September 1989) 10 Baal in March 2000. Standard & Poor's”
last upgraded ENE from BBB to BBB+ back in December 1985, While we view the
company’s high-BBB ratings as stable for the moment, we note that the longerterm
goat of ENE is to ullimately make the jump to the 2-A ratings category.

Relative Value: We view ENE as a core holding among the diversified natural gas
pipelines. Gengrally speaking, we prefer to play the ENE name through its mytiad

» structured corporate deals, given the signilicant spread pick-up {roughly 40-60 bp at

present} and de minimus incremental credit risk charactesizing most issves in ll"\is
category. Specifically, we recommend ENE’s Marlin WaterTrust, OspreyTrust, Yosemite
Securities Trust | and recently-floated Enron Credit Linked Notes Trust issues,
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Enton Cosp,

October 3, 2000

Corporate Makeover

L)
Sinte commencing operatioris as a pure tegulated U.S. natu-
ral gas transmission company, ENE’s business mix has been
steadily changing, In its eatly evolutionary phase during
the fate 19805 and early 1990s, this business transhion in-
volved expanding and diversilying the company’s energy
activities, mainly by adding an unregufated component (i.e.,
ratusal gas and power marketing) to ity portfokio and increas-
ing its international exposure (i.e., Europe, Latin America
and Asia Pacific). However, over the past few years, ENE's
corporate makeover has accelerated and changed sirategic
course, as the company (led by President and COO Jeff
Skilling} has endeavored to shed its historical asset/capital-
intensive business model and reposition itself as an infor
mation-based {albeit still energy-focused) growth company.

Toward this end, since the fate 1890s, ENE has been selling
off physical assets to free up capital forinvestment in higher
roturn (andincreasingly non-energy} unregulated aress, Whh
regard {o the former, the company spun off its majority-
owned E&P subsidiary, EOG Resources;, Inc., in August 1999
and expects to closa on the previcusly-snnounced $2.1 bil-
Hon sate of wholly-owned Portland General Electric Com-
pany {PGE) by yearend 2000 or early 2001. With regard to
the fatter, since 1988, ENE has been aggressively expand-
ing its wholesale energy activities {i.e., commaodity trading),
while concomitantly moving into the retail energy arena (i.e.,
energy outsourcing for commercial and industrial custom-
ers) ang entering the global telecommunications business
{i.e., bandwidth management and broadband delivery). Over
the same period, ENE also made an initial foray into the
global water busingss through Azurix Corp. (AZX), which
went public in June 19989 and is currently two-thitds con-
trolled (both directly and indirectly} by ENE. Thus faz, AZX
has underperformed the expectations of ENE management
and invastors alike, as the company has repeatedly missed
with its privatization bids snd quarterly earnings guidance,
in the wake of the recent resignation of AZX Chairman and
CEO {and long-time ENE Board member}, Rebecca Mark,
we expect ENE to exit the global water business and sall
off AZX (either in whole or in piecas) over the near term.

ENE's business mix is currently organized around four core
segments: transportation and distrbution; wholesals energy;
refail energy; and broadband services. ENE'S transporta-
tion and distribution business includes the company’s Notth
American inlerstate natural gas transmission network
(32,000 miles of mainline pipe over four major systemsl, its
crude il transportation activities in the U.S. and Canada
{EOTT Energy Partners, L.P) and its electricity transmission
and distribution operations in Oregon (PGE}.

ENE's wholesale energy category includes its established
globat energy commodity marketing operations. The com-
pany recently introduced an Internet-based trading platform

.

(EnronOnline.corm) offering'thading in more than 800 prod-
ucts—mainly energyelated commodities {e.g., cnxde off,
natural gas and electiicity) and financlal instuments {s.g.,
weather derivatives and price/iisk hedges)—with ENE serv-
ing as the counterparty in each trade. Introduced in No-
vember 1999, the ENE web-based transaction system has
thus far exceeded management’s growth expsclations, han-
dling over 200,000 transsctions with an apgregate gross
value in excess of $100 billion through June 30, 2000. Since
the beginning of the yeav, the coinpany has been mignting
ils U.S-leading ensrgy trading business to its eCommerce
platloren, Currently, raughly 60% of ENE's wholesale trans-
actions are conducted online, which is up from 25% in
December 1598, Going forward, ENE's goal is to use its
Internet-based trading platform to marketand delivar e grow
ing array of non-energy fe.g., pulp and paper, steel and met-
als, chemicals) and non-conventional {e.g., data storage,
logistics, setilements) commodities.

ENE’s ratail energy business provides full energy outscurting
services to commarical and industrisl customersin the U.S.
and U.K. to help companies manags their energy require-
ments snd reduce their total energy costs. Recent man-
agement contracts inked by the company have included:
Quebecor Inc. ($1.0 billion, 10 years); Starwood Hotels &
Resorts Woildwide, Inc. {$1.0 billion, 10 years); Sonoco Inc.
{5210 million, 10 years); The Prudential Insurance Company
of America ($180 miillion, 10 yeats); and Rich Products Cor
poration {$130 million, 11 years),

In broadband, ENE is currently developing a 14,500-mile high-
capacity, giobal fiberoptic network, the Enron Intelligent
Network (EiV), with a distributed server architecture 1o pro-
vide services 20 the broadband market including bandwidth
managemant and intermediation and high-quality content
services. On the nfrastructure front, as of June 30, 2000,
ENE had deployed 525 large-capatity servers and complited
5,325 reute miles on the EIN, mainly throughout the U.S.,
with plans to fink inTokyo and several major European cities
during tha current year. On the content front, ENE an-
nounced tha signing of 8 20-year exclusive sgresment {val-
ued at ypwards of $1.0 billion) with Blockbuster Inc. (B8I)
on July 19 to daliver a Blockbuster entertainment {i.e., mov-
ies} on-demand service vis the EIN, using high-spaed digi-
tal subscriber lines {DSL) provided by S8C Communications
In¢., Verizon Communications, Owest Communications in-
ternational Inc., Covad Communications Group Inc., Telus Cor
poration and ReFlex Communications lnc. to connect the last
wmile 1o consurers’ television {80% of the U.S. DSL market).

As aresult of the recent shiftin its strategic focus—with its
reliance on relationships rather than asset ownesship—ENE's
operating risk profile has increased in recent years. The
company's current business mix—with its unregulated bias,
increasinglyimportant wholesale energy component and
heightened markat-making aspect~is characterized by thin-
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Figure 1. ENE: Operating Statistics {Year ended December 31) s
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ner overall margins (3.6% consolidated £BITDA margin in
the second quarter of 2000, versus 13.8% in alf of 1994),
placing a premium on volurne growth and risk menagement.
However, on the former front, ENE has been very success-
ful in growing the scope of its operations since 1895, as
seen In Figure 1. On the latter front, while somewhat of a
black box for investors, ENE's risk management track record
now stretches back to the 1580s. Given the incraasing vota-
tility of the global commodity markets in which ENE traf-
tics, the company has had ample opportunity to have been
caught off-sides since the mid-1990s. However, over the
past five years, ENE has not experienced a signlficant nega-
tive quarterly earnings surprise related to its whelesale en-
ergy {i.e., trading} activilies, proving in our mind the adequacy
of the company's established monitoring systems and in-
ternal controls and ENE management’s risk tolasance,

Figure 2 shows a segment breakdown of ENE's cash flow’

between January 1, 1935 and June 30, 2000. As the table
highlights, ENE’s wholesale energy operations have com-
prised an increasing share ol consolidated EBITDA and capi-
tal expenditlures over the past severa! years, while its na-
scent retail energy and broadband businesses remain in
investment mode at this point. Over the 1995-1998 period,
wholesale energy activilies accounted for $3.6 billion or
roughly 44% of ENE's consolidated EBITDA of §8.3 billion,
During the first half of 2000, this {igure jumped to 61%. In
terms of {nvestment spending, ENE has allocated approxi-
mataly 50% of its total capital expenditures (excluding ac-
quisitions) 1o its wholesale energy business {which also in-

cluded broadband services prior to 2000} since 1998, up
from roughly 20-25% over the 1996-1987 period.

That being said, ENE's transportation and distribution seg-
ment continues 10 serve 35 a stable source of positive fres
cash fiow to fund growth elsewhere. Such regulated U.S.
activities generated aggregate free cash flow of $986 mil-
fion over the 19581868 pericd. Consaquantly, whila the
company has been moving in an asset-free business direc-
tion of late, it semains 1o be seen whether ENE will ever
part company with its natural gas transmission businkss,
given that its pipefine network forms both the company’s
psychologicsl core as wel as its credit backbone. Were
ENE to vitimately jettison its pipeline segment—sither out- «
right or through a fess-than-arm’s-length disposal—such a
transfiguring transaction would need (we think} to result in
substantial concomitant debt ceduction in order to maintain
ENE's current high-BBB senior unsecured ratings. Using
recent pipeline M&A trades lo.g., Consofidated Natural Gas
Company/Bominion Resources, Inc., Columbia Energy
Group/NiSource inc., The Coastal Corporation/El Paso En-
ergy Corporation) as a cash flow multiple guide (10-12x
EBITDA), we estimate the current market value of ENE's
transportation operations {excluding PGE} at roughly $8-10
billion.

Balance Sheet Management

To date, ENE management has toed 8 very responsible fi-
nancial line despite a changing business mix and an active
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Figure 2. ENE: Segmant Cash Flow [Year ended December 31) =%
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MEA posture and we expect this dynamic to continue go-
ng forward, The company has sought to further offset the
incrementsl operating risk posed by its growing untegulated
activities by detsveraging financially, using a combination of
ottright debt reduction (mainly asset sales<driven), rone-
course Be., structured) borrowings imany refinancing-related),
frequent equity issuance and steady eamings retention.

Figurs 3 provides a financial summary for ENE a5 of June
3D, 2000. At the mid-yesr 2000 point, ENE's total debt tak-
tied $12.6 billion {including preferred stock issued at the
subsidiary fevel}, the equivalent of 53.9% of total capitaliza-
tion and 6.0x LTM EBITDA of $2.1 biffion. Whila somewhat
stretched in the context of the company’s cusrent Baat/
BBB+ ratings, this situation should prove temporafas ENE's
leverage measures aie set to improve sharply over the near
term. Pro forma for the sbove-noted pending sale ot PGE
10 Sierra Pacific Resources—which will relievs ENE of ap-
proximately $1.0 billion of balance sheet borrowings, while

bringing in $2.1 biion of cash for furthsr debt reduction
purposes—ENE's book leverage should drop to the 45-60%
range, whils its total deb/EBITDA should move back down
10 the 34x area,

Moreover, ENE's financial llexibility is further bolstered by
its high-priced common stock, which has enjoyed a steflar
New Economy-esque run of late and is cumrently trading as
roughly 60-85x 2000E earnings. As seen in Figure 4, ENE’s
equily price has jumped by some 90% since January 1,
2000, which compares with respective increases of €5%,
12% and 2% for the S&P Natural Gas Index {SPNGAS)
flargely ENE-driven), S&P Energy Composite Index {SPENRC)
and S&P 500 Index (SPX]) over the same yearto-date period,

Peer Group Comparison

ENE stands cut versus its divarsified natursl 925 pimliqe
peers iboth U.S. and non-U.S ), both in terms of its stralegic

4
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Figure 3. ENE: 6/30/00 Financial Summary '
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business focus and operating size/breadth as wall as its fi-
nancial strength and sdeptness, With regard to the former,
while rmany of its industey counterparts have also pursued
unregulated paths of late, ENE's esset-free approach,
Internet-based suceess and non-energy push are all un-
matched at this point, although copiers/competitors may
develop down the read. With regard to the latter, Figure 5
shows how ENE stacks up financially against its similarly-
rated pipeline peers at this juncture. Notable in this finan-
cial comparison is ENE's significantly-larger top-line and thin-
ner margins, as wall as the relative strength of its credit
measures—particularly in a U.S. context—wvhich is mainly
reflective of the company’s active balance sheet manage-
ment in recent years. Going forward, we expect many of
ENE's pipetine peers to follow the company’s ead on the
non-recourse/structured financing front.

[T, LR TR e PO .-"'c':‘o.". IR .
Figure 5 ENE: Comparative Financlal Statisties.
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Based on the company’s recent balance sheet stunmhen-
ing moves, Moody's linally upgraded ENE's senior unse-
cured rating from Bea2 (where it had been stuck sincs Sep-
tember 1989} 10 Baat in March 2000, Stdndard & Poor's
last upgraded ENE from 6BB to BBB+ back in December
1595. While wa view the company’s high-BBB mings as
stable for the moment, we note that the longerterm gosl of
ENEis to utt«mately msks the jump to the 2-A ratings cat-
egory. N

ENE has clearly demonstratad its ratings commitment over
the past decade, but particularly over the past two fluxlilted
years. At this point, the company essentially vels all of its
significant M&A and balance sheet decisions with Moody's
and Standard & Poor’s before proceeding to enswe a no-
worse-than-neutral ratings outcome. Moreover, we note
that ENE has a substantial amount of direct and indirect
f.e., structured corporate} debt cutstanding in the market,
providing a further ratings tether for the frequently-issuing
ENE. In addition, given the counterparty nature of is in-
creasingly trading-oriented business mix; the company also
has a clear opersting/competitive incentive to safeguerd its
rating status, Lastly, were ENE to prospectively divest its
pipefine operations, we would expact the cormpany to work
closely with the rating agencies (0 guard against a negative
fatings reaction. As noted above, we believe that signiti-
cant hand-in-hand deleveraging would serve to shore up the
company’s upper 6-B ratings in the wake of such a mean-
ingful M&A event and, depending on the actual numbers,
could potentially push the company’s ratings up into the
longcoveted 2-A catagory. Although 8 pipeline sale-related
upgrade will be a difficull one for ENE 10 finesse with the
rating agencies, we note thatif the company does ultimately

[
L
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Figure 6. ENE: Comparative Trading Levels .
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go completely asset-free, it will need to be higherrated.
Under such a scenario, ENE would essentially be reposi-
tioning itself as the equivalent of a brokerdesler, the aver-
age ratings for which industry currently approximates
high-A. :

Relative Value

We view ENE 33 a core holding among the diversified natu-
ral gas pipelines. Figure 6 provides the cutrent secondary
market context for the company’s bonds. Generally speak-
ing, we prefer to play the ENE name {and all of the pipe-
tines, for that matter) through its myriad structured corpo-
rate deals, given the significant spread pick-up {roughly 40-

60 bp at present) and de minimus incrermentaf credit fisk
charactetizing most issues in this category, Specifically, we
recommend ENE’s Marlin Water Trust {which is insulated
from the above-noted AZX problems), Osprey Trust (which
was recently tapped for an inceamental $750 milffon tranche
and €315 mifion tranche), Yosemite Securities Trust § and
recentiy-floated Enron Credit Linked Notes Trust issues. All
four structured bonds are rated sither equal to, of within
one notch of, ENE’s Baal/BBR+ senior unsecured ratings.
Moreover, we note that the company’s shorterdated Madin
WoaterTrust and OspreyTrust issues, by virtue of their back-
ing by ENE convertible preferred stock, also affer fixed in-
come investors a play on the company’s high-{lying com-
mon stock INYSE: ENE, $86.125 at the close on Qctober 3}
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DA'I’E ' *November 9: 1999

3 A .

T0: lnvestment Banklrig

. Capital Markets..
Syndl:ate C
Global Lefiding .
Relationship Man S '
.. Alb Other SSB & Cltibank Ptivate Sld#.r Eittployees

FROM: ~ Michael Carpenter

chtor Menezes .
RE: Infomation Shar!ng

Attached is a memo that the Legal: and Compliancﬂ\ Departments pre;iared ccncermng
sharing cliént inforiviation bietween Citibank and SSB pmfessiona]s Itis very mportanit -

: that you review ard ynderstand the attachied policiet; We'would like t& emnphasizé the * -

importance of sharlng cllent lnfonnaﬂon In order to- enhance the quaﬁty of qurrttiént
coverage and service. Equally tmportant (o our. frqg;chlse as well-as ourreghlataty

ompliance prograii is alptaliing the confitiéntlality of material non-public-client

" information and strategic cﬁjecﬂves This requires that we employ the "rieed.to know"
- principle with regard to material non-public ¢Herit information very swrictly. fnthat
* . regard the:attached paliciés and'procedures attermpts to'strike a balarice. between these

twoo important goals and to provide examples of situations that are likely to recur and
suggestéd responses. Because circumstances can vary, we urge you to contact senfor
business mariagers and local tegal and-compliance professionalsto review: sitqations as
they arise. Also attached are. the general. "WaH:Crossing, Policy and Procedures® and:

“Confidential Informatich™ memoranda that aré relevant to the subject.

Should you have any questlons regarding this poltcy call Dave Fenimore or Wendy Beer
in New York at (212) 815-0898 and (212) 816-5940, respectively, or the Jocal Chiriese
Wall person

CITINEWBY 00195138




Staremnent Regarding fnformation Sharing, i " pabzord

-

= Noveinber 2, 1999, ©

. STATEMENT REGAKDING INFORMATION SHARING

-

. SUMMARY

.and’ Investment.

... [fithe. ordinary, covirse of Busiriss; ihe comumereial snd irvestinient baikets (GrE
Banking : Division). fiave dccess to “confidential ‘norspublic - -

information. * These are referied to as “Private Side” businesses. A permanent
“Chiriese Wall” prohibits the sharing of confidential information obtained by the
private side of Citigroup’s with. tie. public side of its business (sales, trading. and
research). Thesé rules are intended- to prevent securities. law violations such, as.
insider trading’ by lmiting access. to confidential non-public inforination.

 *Cotifidéntjal customer irifortation fron the private side ‘may only: bershared with'a

public side employee when that-employee is "brought over thie wall® In a rigbious . .

- 'z= approval-and hotificatioh: process thitiated by the private side; administered by the
* -‘compliance department and requiring the approval- of senior management.on the

- public side.- Sitiationis in which a:public side einployee is brouight ovérthe wall are

quite liaited: Most typically, they involve a research employee participating in due

diligence for a securities offering by a customer or assessing a merger; dcquisitionor

" - gther strateglc $ituation that a custonief Is considering. Salesmén and traders dre_

seldom brought over the wall, because the capital markets groups are on the .
private side and are able to give bankers-and their issuer customers market color,
making it-generally unnecessary to then place salesmun. or traders over the wall.
Howaver, there may be circumstances when we do bring saleésmen and-traders, with
legal ‘and bissiness approval, Which' can result in full trading, restrictions. The
Chinese Wall separates the private.side from the public side without regard to legal
entity. Sales, trading and researchi; whether at Citibark, SSB or dny other legal
enitity are on the public side of the wall, .

 There ate: o ‘permanent: Chiriesé: Walls or barriers qxi":the_ﬁr'i\'/,'at,é"sidé of the
. business. {investment bankers; celationship managers,-capital markets- and’ private

. side product professlonals) ‘thi¢ woilld prohibit siaring infornition. ' However,

Cltigroup’ policy,. broker-dealer. reguilations and in miany Instances confideritiality
agreements, require that we safeguard-our. customers” confidentlal iriformation. In

‘general, confidentiality agresments or Citigroup policy woiild: limit the- sharing.of

. ‘Information “Within the priviite side By the “need to know” principle. The:more
-, sensitive:the nop-piblic {nfofmation; the higher the burden of defiionstrating rieed .-
" to know" when sharing the information’ with others on the private side. Discussed

below are-guidelines: for “deallng with highly sensitive -iformation /and- other .

“ cenfidential information within the private side. Because judgment . Is usually

o . the general discussion.

required in applying these principles, Hllustrations of practical applications follow

T
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.- :-that. confidenttal- informiation received from a customer will be used only in

747" !+ she should share that Infocition with other private dide professionals only to the
- - extent thatthey need to know the, information'to exétute the customer's strategy of
" buslhess purpose, develop a-product to address the customer's needs, manage the

® - | o
Lo
.

‘Statement Reparding formation Sbarln.g . ‘ " Pagedofd
- November 2, 1999 ' . i

*.'GENERAL PRINCIPLES

The “need o kniow™ prin¢iple governs shasinig of confidential information among

- and between eniployees and:divistons on the private side. Confidential Iriformation
regarding highly sensitive transactioris is-alio regarded as confidential information

. . about a_company (ihcluding earnings, naterial:developments. etc.). However,
- Hecause spetial procedures apply t6 highly sensitive trahsactions, the two categories

are discussed separately.
Highly Sensitive Transactions

. Material non-public information -regarding, customer transactions - information
+- which if publicly. known: might - affect ‘thie"pricé of public securities - is highly
. sensitive and subject to speclal compliance procedures: In the context of such
- highly -sérisitive. trarisaétion informatioh; the private side’ arid deal feam notifies
compliance of the professionals on the téam and compliarice keeps a log of people
who. are working on or: have knowledge of the: transaction. This treatment Is
desigried. to. protéet’ the' customer's infotrhation, and, in some cases. temporary
*walls" are created to separate one private side deal team from another where
Citigroup imay be represénting customers with conflicting interésts in the sensitive
transaction (e.g. multiplé bidders). The deal team procedure is meant'to ensure
that only those who need to know about the- transaction to execute the client’s
_strategy, manage the client relationship ‘and approve or track-the deal from an
internal .risk management, legal or comipliance standpoint will have access to the
- iiformation. See the ménorandurm attached entitled “Confidéntial Information”
{October 7, 1998) which explains.the “need to know principle” and other relevant
principles in'more detail. . :

Other Confidential. Customer {nfbnna tion
In ‘addition to any constralnis in confidentility agréements, It is-Cltigroup's palicy

... connéction with Citigroup's relationship with the customer. The "need to know™
. -.principle governs the sharing of stich infgrmation on the private site. Whenever a
* ' Ciigroup private sidé piofessional obtainy confidential customet information, he or

- ustomer relationship: of. comply .with internal credit, legal or compliance . -
.+ requirelnents. 'Cltigroup may represent customers who have or may in the future
“have, conflicting interests. In order to maintain Citis ability to effectively serve
. these customers, Wi need to be-careful In sharing Infarmation, where possible, not
%07 10 wconflict.. other’.private . side . professionals: regarding: existing or . prospective - -
7 ghgagements. )
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Siatement Regarding Information Shuring . Page 4 of L
 November 2, 1599 ' e .

" ILLUSTRATIONS APPLYING THE PRINCIPLES
Underwritings

- Whehr SSB IS the underwriter of debt-or equity Securities for a customer, SSB -
FERS FRRE rforms.;due; diligence.- regarding, - the:: Customer. to. assure .that. all- 'materidl.
" tnformation regarding the issuei is-availabile to potential Investors and to éstablish a
" déferise to'potential Habiitty for material misstatements and omissions. 1f SSB failed
to access confidential information in the passession of an affillate that, impeached
the customer's disclosures, it could be a fatal flaw to 5SB's due dillgence defense,
Relevaitt information In the possession-of all areas of Citigioup Is attributable to
SSB as underwriter. In this situation, it will be necessary for the SSB team working
.. on~ the underwriting “to have accéss. to all rélevant " confidentfal. customer’
information within SSB, Citibénk or-other affiliates. f a businiss unit with relevant
" informathon Is subjéct to a confidentiality. agreement, which wouyld not permit the e
shiating of information, the customer fust consent to the sharing of the information ST S
in -order for SSB to proceed with-the underwriting. Nelther a corifidentality ooET
agreemént nor any internal “wall” will protect SSB from having such relevant '
- ‘information attributed to it.

Sensitive Strategic information

if an SSB banker is engaged on a highly sensitive merger or acq! isitlon; there will.
typically be no need to share the information broadty within SSB, Citibank or other.

- afRlidtes. However, situations may arise that justify sharing the Information, from a
“need to know™ perspective, with other private side Cltigroup professionals. For
instasice, a senior calling officer (eg. a Ciubank vice-chairman) or senfor
relationship manager may need to know about the strategic assignmment to manage .
the. overali relationship as part f a'calling effort. The strategic assignment could RS
require: fifiaficing where discussions: with lending professlonals or capital markets -~ . T
professionals are necessary to- facllitate the customier’s. strategic goal. _In RSN

.. determining: Whether or tiot the Fiformation needs to-be shared, conimeicial L

. -considerations, including -possible representation of customers who may have L

.. ..+ conflicting Interests, should. be taken. Into account. For example; a Global T
“- e, . Relationship-Bank idustry tiead may: have sufficiént need to kiow of 4 sensitive
i+ transaetion involving cni of his oF her tustomers-in order to coordinaté a senior

. calling élfort. Howevet; i there! {3 a-substantial possibility thiat die industiy-head: ., - |
Dot 7T may.become involved in the transaction with anothér customer with conflicting e
-, T U Interests, it may be wise.to exchide the ﬁ)dusuy-head'ﬁnmﬂwﬁrstfeustomer'sdeal EERIURRREE IR
ST Pt U eani and find some other way of effectively coordinating the calling program. S
-+ private $ide bankers and relationship managers need to take particular care in this

P .regard in sharing highly sensitive transaction information. Of course, any necessary .,

T el Sharing: of: such information. will” be: stibject to the: applicable compliance .
a procedures. ;
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OFFERING MEMORANDUM Co%%‘f;‘g‘f o 20013712

ON
Osp¥ey -Frust
% Osprey I, Inc.
4’0 $750,000,000 7.797% Senior Secured Notes due 2003
€315,000,000 6.375% Senior Secured Notes due 2003

The 7.797% Senior Secured Notes due 2003 (the “Dollar Senior Notes”) and the 5,375% Sendor Secitred Notes due 2003 (the “Euro Seniar Notes” and, together
with the Dollar Senfor Notes, the “New Senior Notes”) being offezed heredy {the “Offering™) will be issued by Osprey Trust, a Delaware statutory business trust
("Osprcy’&,,md Osprey I, Inc,, a Delaware corporation and a wholly-owned subsidiary of Osprey (the “Co-lssuer” and, together with Osprey, the “Issuers”}. The
closing of the Offering is expected to occur concurrently with, and the Offerlng is conditioned wpon, the ¢l of an offering of $50 milllon face amount of Osprey
Trust Certificates (the “New Trust Certificates” and, together wilh the New Senior Notes, the “New Securities”}, representing beneficial ownership interesls in
Osprey, The New Trust Certificates are not being offered hereby. Ospray will make 2 ;(:ﬁiul confribution of the proceeds from the sale of the New Securities to
Whitewing Assodiates L.P., a Delaware limited artnershi& { ’Whitew{ng LP") in ange for an increase of Osprey’s pledged limited partner inlerest In
Whitewing LP, Whitewing LI will use the ro&e£ from such contribution 1o, among other things, purchase, from time to time, certain assets owned or originated
by Enron Corp,, an Oregon corporation {* ), -

The New Sendor Notes will hear interest from October 5, 2000 {the “Closing Date”) at the rate of (i) 7.797% per annum, payable semi-annually in arrears on
cach January 15 and July 15, in the case of the Dallar Senjor Notes and (}i) 6.375% per annum, Fvayable annually in arrears on each fanuacy 15, in the case of the
Euro Senjor Notes, in each case, commencing January 15, 2001, The principal of the New Senfor Notes will be due and anzble on January 15, 2003 {the “Maturity
Dale”} to the extent not redeemed or repald prior thereto, The New Senior Notes may be redeemed at the optlon of the Issuers, in whole oz in part, at any time, ata
redemption price equal to the sum of the accrued and unpaid inletest to the date of redemption plus the greater of (i) 100% of the ouistanding principal amount of
such New Senior Notes and (ii) the sum of the present values of the remaining scheduled payments of principal and interest thereon discounted to the date of
tedemption (a) on a semi-annual basts at the applicable US Treasury yield plus 50 basis points, in the case of the Dollar Senior Notes, or {b) on an annval basis at
the applicable European Govemment Yield plus 50 basis points, in the case of the Eurd Senfor Notes. Upon the occurcence of certaln Osprey Note Trigger Events,
the New Senior Notes will ba redeemed, on a pro rata basis, on the dates fixed by the Indenture Trustee at a redemption price equal to the accrued and unpaid
interest to the date of redemption plus 100% of the outstanding principal amount of the New Sendor Notes plus all other amounts due and owing to the
Noteholders under the Indenture. See “Desaiption of the New Senior Notes — Redemption.”

The New Senlor Notes will represent sendor secured limited recourse obligations of the Issuets ranking parl passt in ﬂi‘ht of payment with the lssuers’
$1.¢ billion 8.31% Senlor Secured Notes dus 2003 (the “Existing Senior Notes" and, together with the New Senior Notes and any Additional Notes outstanding, the
“Senior Notey”). The Senior Notes will be secured, on a first prioity basis, by: (i) all of the rights of Osprey, excluding Excepted Righls, under the Partidpation
Agreement, the Whitewini LLC Agreement, the Whitewing Pastnership Agreement, the Remarketing Agreement, the Enron Agreement and cerfain other
Transaction Daocuments; (1) Osprey’s member interest in tewing R{ana ement LLC and Os al(" pledged limited partner interest in W}dmwu}? Lr,
(iHl} certain accounts established pursuant to the Indenture, all amounts crtdltegto such accounts and all investments of such amounls pursuant to the applicable
provisions of the Indenture and {iv) all proceeds of the conversion, voluntary or involuntary, of any of the foregaing into cash, instnuments, securities or other
property (the “Security for the Senior Notes”). Sae “Description of the New Senior Notes — Sacurity for the Senior Notes,” Holders of the Senior Notes will have
reoo‘uurse onlst' to the Se::uri{’y fogm&;e Senior Notes for payments due thereon. The Senjor Notes are not guaranteed by, and the Securlty for the Senior Notes does
not fepresent a guataniee by, Enron.

Except as otherwise dZsc:ibed herein, upon the occurrence of an Osprey Note Trigger Event, the Indenture Trustee will exarcise its tights under the
Remarketing Agreement to cause the Share Trustee fo liquidate the mandatorily convertible junior preferred stock, Series B, no par value, of Envon (the “Enron
Mandatorily Convertible Preferred Stock”) held by the Share Trust through a mandatory remacketing arrangement and apply the F:oceeds ;?ainst the sepayment
of the Senios Notes. The Indenture Trusiee will caise the Share Trustee to exercise the Share Settlement Agreement to the extent of any shortlall, See “Description
of the New Senior Notes — Osprey Note Trigger Events and Remedies” and *Descripltion of Certain Transaction Documents — Description of the Share Setilemant
Agreement.” Upon the occutrence of an Osprey Nole Trigger Event and subject to certain limitations described herein, the Indenture Trustee also may, or at the
direction of the holders of at least 25% of the then outstanding principal amount of the Senior Notes or the holdess of at least 25% of the then outstanding face
amount of the Osprey Trust Certificates will, foreclose on Ospreéf:}ﬂeg?ed Limited partner interest in Whitewing LP and cause the sale of Whitewing LP's assets,
indudinﬁ the Whitewing Assets, See “Description of the New Senfor Notes — Limifations on Remedies of the indenture Trustee.”

Application has been made to list the New Senior Notes on the Luxembourg Stock Exchange.

See “Risk Factors” beginning on page 14 for a discussion of certain matters that should
be considered in connection with an investment in the New Senjor Notes.

THE NEW SENIOR NOTES HAVE NOT BEEN AND WILL NOT BE REGISTERED UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS
AMENDED (THE “SECURITIES ACT:;)‘,lOR ANY STATE SECURITIES LAWS AND MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO
AN EXEMPTION FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT
AND APPLICABLE STATE SECURITIES LAWS. ACCORDINGLY, THE NEW SENIOR NOTES ARE BEING OFFERED HEREBY ONLY
{A) TO QUALIFIED INSTITUTIONAL BUYERS” (AS DEFINED IN RULE 144A UNDER THE SECURITIES ACT {“RULE IuA")% IN
RELIANCE ON THE EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT PROVIDED BY
RULE 1454 AND éB) OUTSIDE THE UNITED STATES TO CERTAIN PERSONS IN RELIANCE UPON REGULATION § UNDER
THE SECURITIES ACT {“REGULATION S"). FROSPECTIVE PURCHASERS ARE HEREBY NOTIFIED THAT SELLERS OF
THE NEW SENIOR NOTES MAY BE RELYING ON THE EXEMPTIONS FROM THE PROVISIONS OF SECTION 5 OF THE
SECURITIES ACT PROVIDED BY RULE 144A AND REGULATION S. FOR A DESCRIPTION OF CERTAIN
RESTRICTIONS ON RESALES OR TRANSFERS OF THE NEW SENIOR NOTES, SEE “NOTICE TO INVESTORS.”

Per Senjor Note(1) Total
Price to Investors of Dollar Senior Notes 100.000% $750,000,000
Price to Investors of Euro Sendor Notes 99.905% €314,700,750

1) 33:»&25 ?igreed to indemnify the Initial Purchasers against, and to provide contribution with respect to, certaln lfabilities under the Securitles Act, See “Plan
istribution,” .

The New Senior Notes are oﬂ'eredvl\a'y Donaldson, Lufkin & {emette Securides Corpotation, Deutsche Bank Securities Ine., Credit Suisse Firgt Boston
Corporation, Lehman Brothers and UBS Warburg LLC (the “Indtial ) sutgeect to prior sale, when, as and if delivesed to and agcepted by the Initial
Purchasers, and subject to cerfaln conditions. It is expected that delivery of the New Senior Nates will be made in book-enlry form through the facilities of The
D'?osxtory Trust Company (“DTC”) (in the case of the Dollar Senior Notes) and the Euroclear System (“Euroclear”) or Clearstream Ba% société anonyme
{“Clearstream”) (in the case of the Furo Senlor Notes) against payment therefor in immediately available funds on or about October 5, 2000,

Joint Bookrunning Managers
Donaldson, Lufkin & Jenrette Deutsche Banc¢ Alex, Brown
Co-Managers
Credit Suisse First Boston Lehman Brothers UBS Warburg LLC
September 28, 2000
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1t is expected that delivery of the New Senior Notes will be made against payment therefor on or about
the date specified in the last paragraph of the cover page of this Offering Memorandum {the “Offering
Memorandum™), which will be the fifth business day following the date hereof (such settlement cycle being
herein referred to as “T-5"). Purchasers of the New Senior Notes should note that trading of the New Senior
Notes on the date hereof or the next succeeding business day may be affected by the T+5 seitlement, See

*“Plan of Distribution,”

The New Senjor Notes will be available initially only in book-entry form. The Issuers expect that the
New Senior Notes sold pursuant to Rule 144A or pursuant lo Regulation S will be issued in the form of
Global Notes, Upon issuance, the Global Notes wilt be deposited with (i) the Indenture Trustee as custodian
for DTC and registered in the name of DTC or its nominee, in the case of the Dollar Senior Notes or
(ii) Deutsche Bank AG London, as common depositary (the “Common Depositary”) for Euroclear and
Clearstream and registered in the name of Euroclear or Clearstream or its nominee, in the case of the Euro
Senior Notes, Beneficial interests in such Senior Notes will be shown on, and transfers thereof will be effected
through, (i) records maintained by DTC and its participants, in the case of the Dollar Senior Notes, and
{ii) in accordance with the rules and procedurss for Euroclear and Clearstream, in the case of the Euro Senior
Notes. Until the expiration of the Distribution Compliance Period, beneficial interests in the Senior Notes
issued pursuant to Regulation S may be held only through Euroclear or Clearsiream, unless transferred to a
person that takes delivery through a Rule 144A Global Note in accordance with the certification requirements
described herein. In certain circumstances, Definitive Notes will be issued. See “Description of the New
Senior Notes — Depository Procedures.”

IN CONNECTION WITH THE OFFERING, THE INITIAL PURCHASERS MAY OVER-ALLOT
OR EFFECT TRANSACTIONS WHICH STABILIZE OR MAINTAIN THE MARKET PRICE OF THE
NEW SENIOR NOTES AT LEVELS ABOVE THOSE WHICH MIGHT OTHERWISE PREVAIL IN
THE OPEN MARKET. FOR A DESCRIPTION OF SUCH ACTIVITIES, SEE “PLAN OF DISTRIBU-
TION.” SUCH STABILIZING, IF COMMENCED, MAY BE DISCONTINUED AT ANY TIME.

THE INFORMATION CONTAINED AND INCORPORATED BY REFERENCE IN THIS OF-
FERING MEMORANDUM HAS BEEN FURNISHED BY THE ISSUERS AND ENRON AND THEY
CONFIRM THAT SUCH INFORMATION IS TRUE AND ACCURATE IN ALL MATERIAL RE-
SPECTS. THE INITIAL PURCHASERS MAKE NO OTHER REPRESENTATION OR WARRANTY
AS TO THE ACCURACY OR COMPLETENESS OF ANY SUCH INFORMATION.

THIS OFFERING MEMORANDUM CONTAINS OR INCORPORATES BY REFERENCE SUM-
MARIES, BELIEVED TO BE ACCURATE, OF CERTAIN TERMS OF CERTAIN DOCUMENTS,
BUT REFERENCE IS MADE TO THE ACYUAL DOCUMENTS, COPIES OF WHICH WILL BE
MADE AVAILABLE UPON REQUEST, FOR THE COMPLETE INFORMATION CONTAINED
THEREIN. ALL SUCH SUMMARIES ARE QUALIFIED IN THEIR ENTIRETY BY THIS REFER-
ENCE AND SUCH COMPLETE INFORMATION.

NO PERSON IS AUTHORIZED IN CONNECTION WITH ANY OFFERING MADE HEREBY
TO GIVE ANY INFORMATION OR TO MAKE ANY REPRESENTATION NOT CONTAINED OR
INCORPORATED BY REFERENCE IN TRIS OFFERING MEMORANDUM, AND, IF GIVEN OR
MADE, SUCH OTHER INFORMATION OR REPRESENTATION MUST NOT BE RELIED UPON
AS HAVING BEEN AUTHORIZED BY THE ISSUERS, ENRON, ANY OF THE OTHER PARTIES
TO THE TRANSACTIONS OR THE INITIAL PURCHASERS. THE INFORMATION CONTAINED
HEREIN IS PROVIDED AS OF THE DATE HEREOF AND SUBJECT TO CHANGE OR AMEND-
MENT WITHOUT NOTICE. NEITHER THE DELIVERY OF THIS OFFERING MEMORANDUM
AT ANY TIME NOR ANY SUBSEQUENT SALE OF THE NEW SENIOR NOTES OFFERED
HEREBY SHALL, UNDER ANY CIRCUMSTANCES, CREATE ANY IMPLICATION THAT THERE
HAS BEEN NGO CHANGE IN THE INFORMATION SET FORTH OR INCORPORATED BY REFER-
ENCE HEREIN OR IN THE AFFAIRS OF THE ISSUERS, ENRON OR ANY OF THE OTHER
PARTIES TO THE TRANSACTIONS SINCE THE DATE HEREOF.
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AVAILABLE INFORMATION

Enron files annual, quarterly and special reports, proxy statemcnts and other information with the
Commission. Enton’s Commission filings are available to the public over the Internet at the Commission's
web site at hitp:/ /www.sec.gov. You may also read and copy any document Earon files at the Commission’s
public reference rooms in Washington, D.C., New York, New York and Chicago, Illinois. Please call the
Comnission at 1-800-SEC-0330 for further information on the public reference rooms and their copy charges.
Reporis, proxy statements and other information concerning Enron can also be inspected and copied at the
offices of the New York Stock Exchange at 20 Broad Street, New York, New York 10005, the offices of the
Chicago Stock Exchange at 120 South LaSalle Street, Chicago, klinois 60603, and the offices of the Pacific
Stock Exchange at 301 Pine Street, San Francisco, California 94014. The Commission allows Enron to
“incorporate by reference” the information it files with them, which means that Enron can disclose important
information by referring to those docurments. The information incorporated by reference is an important part
of this Offering Memorandum, and information that Enron files later with the Commission will automatically
update and supersede this information. The documents listed below and any future filings made by Enron with
the Commission under Sections 13(a), 13{c), 14, or 15(d) of the Exchange Act until ali of the New Senior
Notes are sold are hereby incorporated by reference.

« Enron’s Annual Report on Form 10-K for the fiscal year ended December 31, 1999;
* Enron’s Quarterly Reports on Form 10-Q for the quarters ended March 31, 2000 and June 30, 2000;
» Enron’s Current Report on Form 8-K filed May 19, 2000; and

= Enron's capital stock description set forth in Enron’s Registration Statement on Form 8-B filed on
July 2, 1997,

A copy of these filings may be obtained at no cost, by written or oral request to Enron at its principal
executive offices: Sccretary Division, Enron Corp., 1400 Smith Sirect, Houston, Texas 77002; telephone:
(713) 853-6161. Such copics will also be available at the office of Deutsche Bank Luxembourg S.A., the
Luxembourg paying and transfer agent, free of charge at any time.

None of the Issuers, Egrot, Peregrine, Whitewing Management LLC, Whitewing LP or the Share Trust
is currently subject to the informational requirements of the Exchange Act. Consequently, none of the Issuers,
Egret, Peregrine, Whitewing' Management LLC, Whitewing LP or the Share Trust has been or will be
required to file reports, proxy statements or other information with the Commission. The Issuers have agreed
that for so long as any Senior Notes remain outstanding, the Issuers will furnish to the holders and to
prospective transferces of the Senior Notes, upon their request, the information required to be delivered
pursuant to Rule 144A (d} (4) under the Securitics Act. The Issuers shall provide to Enron, to the Indenture
Trusiee and to holders of the Senior Notes, within 60 days after the end of the first, second and third fiscal
quarters of each fiscal year, unaudited consolidated balance sheets and statements of income and cash flows
for such fiscal year and the portion of the fiscal year ending with such fiscal quarier, and shall provide to the
Indenture Trustee and to holders of the Senior Notes, within 120 days after the end of each [ull fiscal year,
audited consolidated financial statements. See “Description of the New Senior Notes — Covenants —
Reports.”

Each purchaser of the New Senior Notes shall be furnished with a copy of this Offering Memorandum
and any related amendments or supplements to this Offering Memorandum. Enron will provide without
charge to cach person to whom a copy of this Offering Memorandum is delivered in accordance with (he
procedures established herein, on the request of any such person, a copy of the Transaction Documents or any
other information considered to be necessary to verify the accuracy and completeness of the information
herein, Wriiten or telephonic requests for such copics should be directed to the Secretary Division, Enron -
Corp. at its principal executive offices, 1400 Smith Street, Houston, Texas 77002 (telephone number:
{713) 853-6161), The Transaction Documents and, upon request, any other information considered to be
necessary to verify the accuracy and completeness of the information herein, will also be available to persons
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Use

Taxation. .ovvveeravsioiscanns

Indenture Trustee ,......... Ve
Paying Agent.................
Luxembourg Paying Agent .....

Euro Paying Agent ............

Governing Law ........... .

Transfer Restrictions; Trading ..

Osprey Trust Certificates.......

of Proceeds ..............

participants. In certain circumstances, Definitive Notes will be issued.
See “Description of the New Senior Notes ~— Book-Entry, Delivery and
Form™ and “Notics to Investors.”

Payments of principal and interest in respect of the New Senior Notes
will be made free and clear of withholding tax, except to the extent
required by applicable law. If the Issuers were required to make such
withholding, they would not be obligated to pay any additional amounts
in respect thereof,

United States Trust Company of New York,
United States Trust Company of New York,
Deutsche Bank Luxembourg S.A.

Deutsche Bank AG London.

Application has been made to list the New Senlor Notes on the
Luxembourg Stock Exchange.

The New Senior Notes and the Indenture will be governed by, and
construcd in accordance with, the Jaws of the State of New York,

The New Senior Notes have not been, and will not be, registered under
the Securities Act or under any stale securities laws and are subject to
certain restrictions on transfer and resale, There is currently no market
for the New Senior Notes, and there can be no assurance as to the
development or liquidity of a market for the New Scnior Notes. Sce
“Risk Factors — Risks Relating to the New Senior Notes — No Regis-
tration Rights; Lack of Trading Market” and “Notice to [nvestors.”

$50,000,000 face amount of New Trust Certificates representing benefi-
cial ownership interests in Osprey to be issued pursuant to the Osprey
Trust Agreement are being offered concurrently with the New Senior
Notes. See “Description of the New Trust Certificates.” The New Trust
Certificatos are not being offered hereby. The closing of the Offering is
conditioned upon the closing of the initial offcring of the New Trust
Certificates,

Osprey will use the proceeds from the Offering, together with the
proceeds from the sale of the New Trust Certificates, to increase its
Pledged Osprey Limited Partner Interest. Whitewing LP will use the
proceeds to (i) fund the Share Trust with the New Overfund Amount,
which will be invested in Enron Debt Securities or other Permitied
Investmenis, and (ii) purchase Permitted Partnership Investments, in-
cluding Designated Assets. See “Use of Proceeds.”

RISK FACTORS

For a discussion of certain matters that should be considered in connection with an investment in the

New Senior Notes, see “Risk Factors.”
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THE HOLDER MUST CHECK THE APPROPRIATE BOX SET FORTH ON THE TRANSFER
CERTIFICATE RELATING TO THE MANNER OF SUCH TRANSFER AND SUBMIT THE
CERTIFICATE TO THE INDENTURE TRUSTEE. THIS LEGEND WILL BE REMOVED
UPON THE REQUEST OF THE HOLDER AFTER THE RESALE RESTRICTION TERMINA-
TION DATE. AS USED HEREIN, THE TERMS “OFFSHORE TRANSACTION," “UNITED
STATES,” AND “U.S. PERSON” HAVE THE MEANINGS' GIVEN TO THEM BY REGULA-
TION S UNDER THE SECURITIES ACT.”

(6) Either:

(a) No part of the assets to be used by such purchaser to sequire and hold the New Senior
Notes or any interest therein constitutes assets of any (i) employee benefit plan (as defined in
Section 3(3) of ERISA) that is subject to Title I of ERISA, (ii) plan {as defined in Scc-
tion 4975(e) (1) of the Code) that is subject to Section 4975 of the Code, or (iii) other entity
decmed to be investing “plan assets” (within the meaning of 29 CF.R. Section 2510.3-101 or
otherwise under ERISA) of any such employee benefit plan or plan, including without limitation, as
applicable, an insurance company general account (each of (i), (ii) and (iii), & “Plan”); or

{b) Assuming that the only Plans with respect to which cither of the Issuers is a “party in
interest” (within the meaning of Scction 3(14) of ERISA) or a “disqualificd person™ (within the
meaning of Scction 4975 of (he Code) are those Plans sponsored, maintained, contributed to or
required to be contributed to by the Issuers or any subsidiary, either (i) no part of the assets to be
used by such purchaser to acquire ard hold the New Senior Notes or any interest therein constilutes
assets of any Plan with respect 1o which either of the Issuers is a party in interest or disqualified
person or (ii) the acquisition and holding of the New Senior Notes or any interest thercin by such
purchaser will not constitute a non-cxempt prohibited transaction within the meaning of Sec-
tions 406 and 407 of ERISA or Section 4975 of the Code, by reason of the application of one or
more statuiory or administrative exemptions.

LISTING AND GENERAL INFORMATION

Application has been made to list the New Senior Notes on the Luxembourg Stock Exchange. Prior to
the listing, a legal notice ('Noiice Légale’) relating to the issue of the New Senior Notes, the Osprey Trust
Agreement and the Certificate of Incorporation and By-laws of the Co-Issuer will be deposited with the Chiel
Registrar of the District of Luxembourg (“Grefier en Chef du Tribunal d’ Arrondissement de ct a
Luxembourg'), where copies thereof may be obtained, free of charge, upon request.

As long as any of the Senior Notes are outstanding, copies of the Osprey Trust Agreement, the Certificate
of Incorporation and By-laws of the Co-Issuer and the Indenture will be available for inspection and any
annual and interim semi-annual consolidated Rnancial statements of Osprey will be obtainable at the offices of
Deuitsche Bank Luxembourg S.A., 14 Boulevard F.D, Roosevelt, L-2450 Luxcmbourg (the “Listing Agent™),
where copies thereof may be obtained upon request. No financial statements will be prepared by, or on behalf
of, the Co-Issuer. The Indenture requires the Issuers to provide audited consolidated financial sistements to
the Indenture Trusice and the holders of the Senior Notes within 120 days after the end of cach fiscal year,
beginning December 31, 2000. The Indenture requires such financial statements to be audited by a firm of
independent certified public accountants of recognized national standing. Osprey does not publish financial

statements on an unconsolidated basis. There are no published financial statements yet available for the
Issuers.

Copies of the Osprey Trust Agreement, the Certificate of Incorporation and By-laws of the Co-Issuer, the
resolutions of the Board of Directors of the Co-lIssuer authorizing the issuance of the Senior Notes and the
Indenture will be available for inspection during the term of the Senior Notes in Wilmington, Delaware, at the
office of the Osprey Truslee, at the office of the Indenture Trustee in New York, New York, and at the office
of the Listing Agent (for so long as the Senior Notes are listed on the Luxembourg Stock Exchunge).
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Rodney Square North 1 Rodney Square
1100 North Market Street 10th Floor
Wilmington, Delaware 19890 10th and King Streets
Wilmington, Delaware 19801
INITIAL PURCHASERS
Donaldson, Lufkin & Jenrette Deutsche Bank Securitics Inc.
Securities Corporation 130 Liberty Strect
277 Park Avenue MS 2303
New York, New York 10172 New York, New York 10006
Credit Suisse First Boston Corporation Lehman Brothers UBS Warburg L1.C
11 Madison Avenue 3 World Financial Center 677 Washington Boulevard
New York, New York 10010 New York, New York 10285 ' Stamford, CT 06971
INDENTURE TRUSTEE

United States Trust Company of New York
{14 West 47th Street
25tk Floor
New York, New York 10036

LUXEMBOURG LISTING, PAYING AND TRANSFER AGENT

Deutsche Bank Luxembourg S.A.,
14 Boulevard F D Roosevelt
L-2450 Luxembourg

EURO PAYING AGENT

Deutsche Bank AG London
Winchester House

I Great Winchester Street
London EC2N 2DB

LEGAL ADVISORS TO OSPREY

Richards, Layton & Finger, P.A.
One Rodney Square
P O Box 551
Wilmington, Delaware 19899

LEGAL ADVISORS TO ENRON

Vinson & Elkins L.L.P,
1001 Fannin Street
Houston, Texas 77002

LEGAL ADVISORS TO THE INITIAL PURCHASERS

Milbank, Tweed, Hadley & McCloy LLP
One Chase Manhattan Plaza
New York, New York 10005




	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199001.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199002.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199003.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199004.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199005.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199006.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199007.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199008.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199009.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199010.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199011.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199012.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199013.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199014.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199015.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199016.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199017.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199018.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199019.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199020.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199021.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199022.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199023.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199024.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199025.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199026.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199027.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199028.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199029.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199030.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199031.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199032.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199033.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199034.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199035.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199036.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199037.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199038.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199039.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199040.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199041.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199042.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199043.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199044.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199045.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199046.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199047.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199048.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199049.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199050.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199051.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199052.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199053.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199054.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199055.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199056.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199057.tif
	/app03/images/dcgetem/dc/401cv/036/24/1498t/02199058.tif

